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Thanks to Tom, we have the FTC testimony. It lays out FTC's history of tobacco legislation, noting 
that in the FTC shares jurisdiction with FDA over regulation of food, over-the-counter drugs, 
medical devices, and cosmetics. 

It then calls for a reaffirmation of the FDA's authority while saying the FTC is willing to do more, 
saying: "We believe the FDA's efforts have been valuablefl in promoting public health and that 
Congress should affirm FDA's authority to regulation tobacco products as it would any other drug 
or device. We also believe that the FTC can make a significant contribution to any post-settlement 
regulation of tobacco advertising." 

The testimony goes on to say that: 

1) At a minimum, legislation should not alter the FTC's current authority over unfair or 
deceptive acts and practices in the advertising or marketing of tobacco products. 

2) Should Congress determine that FTC has a role to play in administering the advertising 
provisions of the settlement, it would do so "vigorously and competently." 

The testimony then gives a strong statement against the anti-trust provisions of the settlement -­
after a detailed discussion, it concludes "the Commission believes that the industry has not 
established a need for any antitrust exemption in order to implement the proposed settlement." 
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Constitutionality of First Amendment Restrictions on Tobacco Advertising 
Summary 

The tobacco industry has come to Capitol Hill proposing a Faustian bargain: if Congress wants tobacco 
companies to stop illegal efforts to induce children to smoke cigarettes and chew tobacco, then Congress 
must give the industry the limits on liability it covets. Congress should have no part of such a deal, and 
nothing in the First Amendment compels it to do so. The ad restrictions proposed by the FDA and pending 
bills are acceptable under the First Amendment and can be enacted without the industry's consent. 

• Whether advertising restrictions survive constitutional review depends heavily on the facts, and the 
grim statistics on children and smoking create a compelling case for action. Each day 3,000 
children under age 18 begin to smoke. That amounts to 1 million new under-age smokers each 
year. Over 80% of adult smokers started when they were children or adolescents; very few started 
after age 21. The intended targets of the industry's $6 billion annual advertising budget are obvious. 

• As the FDA concluded, advertising often plays a pivotal role in an adolescent's decision to use 
tobacco. The sophisticated marketing tactics used by the industry prey on this highly vulnerable 
population that, by and large, cannot fully appreciate the gravity of the health risks. The clearest 
evidence of this is the notorious R. J. Reynolds "Joe Camel" campaign, which featured a cartoon 
figure that appealed directly to children. In one study, 30% of 3-year olds and more than 90% of 
6-year olds understood Joe Camel was a symbol for smoking. RJR itself has explicitly stated that 
"if our Company is to survive and prosper ... we must get our share of the youth market." 

• Commercial speech cases are evaluated under what is called the "Central Hudson" analysis, which 
inquires: I) whether the speech concerns a lawful activity or is misleading; 2) whether the 
government's interest in limiting the speech is substantial; 3) whether the limits directly advance 
the government's interest; and 4) whether the legislation is no more extensive than necessary. 

• The First Amendment does not entitle tobacco companies to market their products to minors. 
Under Central Hudson, regulating the promotion of tobacco products is acceptable under the First 
Amendment for two fundamental reasons: first, the advertising restraints seek to prevent the 
tobacco industry from persisting in illegal efforts to market their products to minors; and second, 
the restraints are an eminently reasonable way of achieving Congress' legitimate and compelling 
goal of reducing the number of children who begin using tobacco. 

• Some legislators have proposed that the industry qe offered liability limits to get them to "consent" 
to advertising restrictions and thus avoid legal challenges. But this will not work. Any other 
companies adversely affected by the restrictions (like advertisers, billboard companies, etc.) would 
be free to challenge them. The notion that the ad regulations would go unchallenged is an illusion. 

Public Citizen opposes giving the tobacco industry any limitations on its liability for its past or future 
wrongdoing. The issues of immunity and the First Amendment need not, and should not, be linked. 

Ralph Nader, Founder 

215 Pennsylvania Avenue SE • Washington. D.C. 20003 • (202) 546-4996 
.~" ® Printed 00 Recycled Paper 
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MEMORANDUM 

Members of Congress and Their Staffs 

Joan Mulhern, Staff Attorney, Public Citizen's Congress Watch 
David Vladeck, Director, Public Citizen Litigation Group 

March 6, 1998 

Constitutionality of First Amendment Restrictions on Tobacco Advertising 

The tobacco industry is asserting that it is unconstitutional for Congress to restrict the 
advertising of tobacco products. Therefore, the companies say, in order to for tobacco advertising 
to be restricted, they must give their consent, which they will not do unless Congress gives them 
unprecedented special protection from their legal liability. This argument is without merit. 

This memorandum explains why the provisions restricting the advertising and promotion of 
tobacco products being considered in pending legislation to implement the so-called "global tobacco 
settlement" pass muster under the First Amendment. In order to explain why that is the case, it is 
important first to understand the nature of the problem that the advertising restrictions are designed 
to address and the specific restraints that have been proposed. The memorandum then turns to an 
analysis of the "commercial speech" doctrine and an explanation of why the advertising restraints 
under consideration by Congress do not violate the First Amendment. Finally, the memorandum 
explains why the proposal to use consent decrees with the tobacco industry as a means of insulating 
advertising restrictions from judicial review will not work. I 

1. Background 

As discussed more fully below, whether restrictions on advertising and promotion survive 

I Public Citizen's Litigation Group has been in the forefront of challenging restrictions on 
commercial speech and has as much, if not more, expertise in this area of constitutional law than any 
other law firm in the nation. Public Citizen's lawyers handled Virginia State Bd. of Pharmacy v. , 
Virginia Citizens Consumer Council, 425 U.S. 748, 763 (1976), the first Supreme Court case holding 
that commercial speech merits protection under the First Amendment, as well as Edenfield v. Fane, 
507 U.S. 761 (1993), and Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626 (1985). They 
also represented amici curiae in other key commercial speech cases, urging the Court to strike down 
the challenged restriction. See, e.g., Floridn Bar v. Wentfor It, Inc., 115 S. Ct. 2371 (1995); Rubin 
v. Coors Brewing Co., 115 S. Ct. 1585 (1995); Peel v. Attorney Registr'n and Disciplinary Comm'n, 
496 U.S. 91 (1990). In addition, Litigation Group lawyers have broad expertise in constitutional law 
and have argued 40 cases in the United States Supreme Court. 

Ralph Nader, Founder 

215 Pennsylvania Avenue SE .. Washington, D.C. 20003 .. (202) 546-4996 
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constitutional review depends heavily on the context giving rise to the imposition of those 
restrictions. Thus, it is important to briefly review the facts that initially propelled the Food and 
Drug Administration (FDA) to propose advertising restrictions for tobacco products. 

A. The Record on Tobacco Use By Minors 

After perhaps the most extensive rulemaking in history, the FDA has compiled a record 
- including nearly 50,000 pages of submissions from the tobacco industry -- that conclusively shows 
that death and disease from addiction to tobacco products can best be eliminated by reducing the 
number of children and adolescents who begin to use tobacco products. 

The statistics are grim. According to the FDA, each day 3,000 children under the age of 18 
begin to smoke regularly. That amounts to I million new under-age smokers each year. Of the 
3,000 children a day who become addicted to tobacco, no fewer than 1,000 will die prematurely as 
a result of tobacco use. Well over 80% of adult smokers started when they were children or 
adolescents; very few people start smoking after the age of 21. Thus, the FDA's finding that tobacco 
use is a "pediatric decision" is beyond legitimate dispute. 

The high numbers of new adolescent smokers each year demonstrates the weakness of 
existing law -- which focuses on denying access to tobacco products to kids. It is illegal to sell 
cigarettes to minors in all 50 states. As a result of a number of federal enactments, every state has 
imposed additional access limitations (photo identification checks, requirements that tobacco 
products not be available on shelves, etc.) designed to keep tobacco away from children. Despite 
substantial efforts to bar access to tobacco by young people, minors nonetheless manage to obtain 
cigarettes and smokeless tobacco products from a variety of sources. 

Moreover, as the FDA concluded, advertising targeted to children often plays a pivotal role 
in an adolescent's decision to use tobacco products. The sophisticated marketing tactics used by the 
tobacco industry prey on this highly vulnerable population that, by and large, is not capable of fully 
appreciating the gravity of the health risks inherent in tobacco usage. 

Were there any doubt beforehand, recently released industry documents confirm that the 
tobacco companies have long targeted the youth market. The most clear evidence of this is the 
notorious R.J. Reynolds "Joe Camel" campaign, which featured a cartoon figure that appealed 
directly to the youth market. Thirty percent of three-year olds and 90% of six-year olds understood 
that Joe Camel was a symbol for smoking. As a result of the Joe Camel campaign, Camels' share 
of the youth market increased from less than 3% to more than 13% in barely four years. RJR records 
explicitly state that "if our Company is to survive and prosper, over the long-term, we must get our 
share of the youth market." Another document recites that "[e)vidence now available ... indicate[s) 
that the 14 to 18-year-old group is an increasing segment of the smoking population. RJR must soon 
establish a successful new brand in this market if our position in the industry is to be maintained." 

B. FDA's Rule on Tobacco Advertising 

Confronted with substantial evidence of this sort, the FDA concluded that tobacco advertising 
has a powerful impact on children and that the pervasiveness and imagery used in tobacco 
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advertising erodes the ability of adolescents to understand the significance of the health risks and the 
strength of the addictive power of tobacco products. 

Accordingly, in its final rule published in August, 1996, the FDA established a number of 
restrictions aimed at preventing tobacco companies from continuing to market to children. The 
FDA's rule is highly complex, and the Federal Register notice setting forth the regulations and 
summarizing the supporting evidence runs nearly 1,000 pages. The key rules are those: 

* requiring black and white, text-only advertising fonnat except in 
adult publications; 

* banning outdoor advertising of tobacco products within 1,000 feet 
of schools and playgrounds; 

* prohibiting tobacco companies from distributing items such as hats 
and tee-shirts bearing brand names or logos; and 

* forbidding companies from sponsoring athletic events in tobacco 
brand names. 

The FDA regulations are not currently in effect due to litigation initiated by the tobacco industry, 
which is still pending. 

Many of the bills now pending in Congress seek to codify these FDA rules. As discussed 
below, no provisions of the FDA rule, and no provision in any of the major bills thus far introduced, 
would violate the First Amendment. 

II. General First Amendment Principles. 

The "commercial speech" doctrine is a relative newcomer to constitutional jurisprudence. 
As recently as the early 1970s, the law was quite clear that the First Amendment did not protect 
commercial speech. It was not until the Supreme Court's landmark ruling in Virginia State Board 
o/Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976), that the Court first 
held that commercial speech -- speech that proposes a commercial transaction -- is entitled to some 
degree of First Amendment protection, albeit significantly less protection than core political speech. 

Since 1980, every commercial speech case has been evaluated under what has come to be 
called the "Central Hudson" analysis, named after Central Hudson Gas & Elec. Corp. v. Public 
Service Comm'n, 447 U.S, 557, 563-64, 566 (1980). That test inquires: 

* first, whether the speech concerns a laWful activity or is misleading; 

* second; whether the government's asserted interest in regulating 
speech is substantial; 

* third, whether the restraint directly advances the government's 
interest; and 
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* fourth, whether the legislation is no more extensive than necessary 
to serve the government's interest. 

In more recent cases, the Court has explained that the last two steps of the Central Hudson analysis 
involve a consideration of the fit between the legislature's ends and the means chosen to achieve 
those ends. The fit need "not be perfect, but simply reasonable." See Board of Trustees v. Fox, 492 
U.S. 469, 480 (1989). 

In measuring the reasonableness of the fit, the Court looks to danger signals of overreaching: 
Is the government using a blanket to suppress speech where a handkerchief would suffice? Has 
government jumped the gun by regulating speech where obvious non-speech-regulating alternatives 
exist? If the answer to those questions is "no," then the restraints ordinarily are upheld. 

m. The First Amendment Does Not Entitle the Tobacco Companies to Market Their Products 
to Minors. 

Under the Central Hudson analysis, regulating the advertising and promotion of tobacco 
products is acceptable under the First Amendment for two fundamental reasons: first, the restraints 
seek to prevent the tobacco industry from persisting in illegal efforts to market their products to 
minors; and second, the restraints are an eminently reasonable way of achieving Congress' legitimate, 
if not compelling, goal of reducing the number of children who begin using tobacco. 

A. Tobacco Advertising Can Be Strictly Regulated Because It Relates To An Illegality -­
Seiling Tobacco Products To Minors. 

The First Amendment does not protect commercial speech that proposes or is related to an 
illegal transaction. Florida Bar v. Wentfor It, Inc., 115 S. Ct. 2371, 2375 (1995); Pittsburgh Press 
Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376, 388 (1973). The first and most basic 
reason why the advertising provisions pass muster under the First Amendment is because they are 
designed to bar the tobacco companies from continuing to illegally market their products to minors. 

As noted above, most smokers are initiated into tobacco use as children and become addicted 
as children, although selling tobacco products to minors is illegal. On the other hand, non-smoking 
adults rarely take up tobacco use. Because of these facts, a reviewing court would understand that, 
as a matter of necessity, much of the industry's advertising and promotion is geared toward minors -­
a fact confirmed by the industry'S own marketing documents. Tobacco ads need not say "Children, 
buy Camels" to propose an illegality, if it is clear from the circumstances that the ads are designed 
to persuade children. 

No one would argue that the First Amendment disables government from prohibiting tobacco 
companies from placing billboards at the entrance to schools or playgrounds or color advertisements 
in the Weekly Reader, Sports Illustratedfor Kids, or Seventeen magazine. Similarly, a reviewing 
court will see that the government's effort here is directed towards interdicting a message that 
proposes an illegal transaction, and the advertising restraints will be upheld on this basis. 
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B. Applying The Remaining Central Hudson Factors, Tobacco Advertising May Be 
Restricted Without Violating the First Amendment 

Even if a reviewing court were to find that tobacco advertising overcomes the first prong of 
the Central Hudson test, the proposed restraints would be upheld. Applying the remaining Central 
Hudson factors, a court would conclude that the advertising restrictions are carefully tailored to the 
government's legitimate, indeed overwhelming, interest in reducing the incidence of tobacco use 
among minors. 

I. The Government's Interest Is Substantial. There can be little question about the 
substantiality of the government's interest in preventing the addiction of children to tobacco products. 
Indeed, the enormous benefits that would flow from these advertising restraints are the industry'S 
Achilles' heel. As noted above, every day, 3,000 more children get hooked on tobacco products --
1,000,000 kids per year. The FDA has concluded that limits on advertising will avert the addiction 
of between 25% and 50% of the children at risk .. Preventing the addiction of 250,000 youngsters or 
more each year is surely a governmental interest of the highest order. No court will want to sacrifice 
the most important public health initiative in history -- dwarfing the inoculation programs of the 
1950s and 60s, for example -- on the altar of the tobacco industry's commercial speech rights. 
Indeed, the Court has often held that protecting children from harmful messages "is an extremely 
important justification" for imposing restraints. Denver Area Educ. Telecommunications 
Consortium v. FCC, 116 S. Ct. 2374,2392 (1996); New York v. Ferber, 458 U.S. 747, 756-57 
(1982). Nothing is more important to the health and well-being of our nation's children than 
avoiding the ravages of tobacco addiction. 

2. The Restraints Directly Further the Government's Interests in Curbing Tobacco 
Use By Children. As noted above, the FDA, along with the National Academy of Sciences and the 
Institute of Medicine, has concluded that the tobacco industry's advertising and promotion campaigns 
playa pi votal role in inducing many minors to try tobacco. Moreover, as a matter of common sense, 
industry spends $6 billion annually to drive up demand for its product because it is convinced that 
the advertising stimulates consumption. In many cases, the Supreme Court has recognized the 
"common-sense" link between 'advertising and demand. E.g., Central Hudson, 447 U.S. at 569; 44 
Liquormart, Inc. v. Rhode Island, 116 S, Ct. 1495,2506 (1996). 

Were there any doubt about this point in 1996 when the FDA issued its final rule, it has been 
dispelled by the recent disclosures of long-secret tobacco company marketing plans. These 
documents demonstrate that each of the major tobacco companies, Phillip Morris, RJR, and Brown 
& Williamson carefully mapped out advertising and promotional campaigns that targeted children 
as young as 12 and 14 years old. When evaluated in light of these records, it is hard to imagine any 
court second-guessing the Congress' judgment that advertising restrictions are essential to compel 
the industry to stop marketing to children. 

3. The Restraints Are No More Extensive Than Necessary. At the outset, it is 
important to understand that, in the realm of commercial speech, the test of whether a regulation goes 
too far is not an exacting one. Precision of regulation may be the touchstone when government seeks 
to ·restrain core, political speech. But where restraints on commercial speech are concerned, the 
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Court requires that legislative judgments "need not be perfect, but reasonable." Within those bounds, 
the Court notes, "we leave it to governmental decisionmakers to judge what manner of regulation 
may best be employed." Board of Trustees v. Fox, 492 U.S. 469, 480 (1989). A regulation of 
commercial speech will be set aside only when it burdens substantially more speech than necessary; 
that is, if a blanket is employed when a handkerchief would do. 

The proposed restraints meet this narrow tailoring test. As the Supreme Court has often 
stressed, the core purpose in protecting commercial speech is to ensure that consumers have access 
to information about the price and availability of goods and services. Virginia Pharmacy Bd., 425 
U.S. at 765. But nothing in the First Amendment forbids the government from ensuring "that the 
stream of commercial information flow[sl cleanly as well as freely." Edenfield v. Fane, 507 U.S. 
761,770 (I 993)(citations omitted). That observation has substantial force here, since the proposed 
restraints would have little impact on the information that may be carried in tobacco ads. Nothing 
in the restraints limits the advertising of price, availability, product attributes, ingredients, and so 
forth to adults. 

The FDA's carefully crafted restraints, that form the basis of the legislative proposals, focus 
on those advertising techniques and modes of communication that have been shown to have a 
powerful effect on children, while, at the same time, leave ample means for industry to communicate 
with adults. In this respect, the targeted restrictions under consideration are fundamentally different 
from the sort of advertising restrictions invalidated by the Court in other cases. For instance, in 44 
Liquormart the Court set aside a state law that prohibited liquor advertisers from providing 
consumers information about the price of their products. In Rubin v. Coors Brewing Co., 115 S. Ct. 
1585,1592 (1995), the Court set aside a law that sought to deprive consumers of information relating 
to the alcohol content of beer. And in Virginia Pharmacy Board, the Court set aside a state law 
forbidding the advertising of the price of prescription medications. In each case, the Court 
invalidated laws that barred an advertiser from conveying important information to lawful 
consumers. That is a far cry from what the FDA did, and what Congress is considering doing -­
namely, preventing tobacco companies from continuing to hawk their products to young people who 
are barred by law from purchasing them. 

Nor is there any merit to the suggestion that the government must continue to pursue non­
speech regulation to the exclusion of advertising restraints, where advertising directed at children 
is concerned. To be sure, the First Amendment generally requires government to exhaust non-speech 
means of addressing a problem before it resorts to restraints on speech. But that doctrine is 
inapplicable here for two reasons. First, here the speech restraints are related solely to children. 
Nothing in the First Amendment compels the government to stand idly by while an industry breaks 
the law by targeting its advertising efforts on minors who cannot lawfully purchase their products. 

Second, here the government has tried all means short of speech-restraints to curb the 
alarming rise of tobacco use by children. For the past three decades, the government's efforts have 
focused on restricting access to tobacco products by minors. But it has by now become clear that 
imposing access restrictions, without simultaneously attacking demand, is futile. Bluntly put, access 
restrictions can never be effective so long as industry is permitted to spend much of its $6 billion a 
year promoting its products to children. For this reason as well, restraints on tobacco advertising 
pass muster under the First Amendment. 
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IV. A "Deal" With The Industrv Would Not Foreclose Challenges To Ad Restrictions 

While we believe most if not all of the advertising restrictions proposed in various bills 
would survive First Amendment attack, those who support the tobacco deal have argued that they 
may not. Others argue that even if the restrictions could pass constitutional muster, it would take 
many years of litigation and delay which should be avoided. Their plan is to give the industry 
protection from its legal liability and in exchange the industry will sign consent decrees "voluntarily" 
promising not to challenge the restrictions. 

The first and most glaring of the many flaws in the proposal to have the industry "consent" 
to advertising restrictions is that the decrees would be binding on signatories and no one else. Any 
other entity adversely affected by the decrees or related restrictions would be free to challenge them. 
Thus, the assurance that Congress is looking for that the advertising restraints would go 
unchallenged under the First Amendment is an illusion. 

It is well-settled that, except for certain class actions, only parties are bound by a consent 
decree entered in litigation. Martin v. Wilks, 490 U.S. 755 (1989). Even those aware of the litigation 
and affected by the outcome have no obligation to participate. They are free to wait on the sideline, 
and then, if they are unhappy with the result, come into court and challenge the decree collaterally. 

As a consequence, the consent decrees, and any underlying legislation, would be open to 
constitutional attack by a plethora of potential plaintiffs. Any commercial entity adversely affected 
by the new regime -- new entrants into the tobacco market, the manufacturers not covered by the 
consent decrees, advertising agencies, billboard companies, magazines, etc. -- could seek to 
collaterally attack the decrees on First Amendment grounds, or perhaps bring its own suit to 
challenge the validity of the underlying legislation. These parties would clearly have standing to 
bring such challenges. Standing doctrine under the First Amendment is especially broad to ensure 
that anyone affected by speech restraints may challenge them in court. See, e.g., Virginia Phannacy 
Board, supra (First Amendment challenge may be brought by "listener" as well as speaker); 
Richmond Newspapers v. Virginia, 448 U.S. 555 (1980) (newspaper may challenge closing of 
judicial proceeding); Craig v. Boren, 429 U.S. 190 (1976) (third party standing). Indeed, in every 
past case challenging the imposition of restrictions on tobacco advertising, the challenger was not 
a tobacco company, but a third party, and in each case the challenger had standing to proceed. See 
Packer Corp. v. Utah, 285 U.S. 105 (1932); Penn Advertising of Baltimore v. Mayor of Baltimore, 
101 F.3d 332 (4th Cir. 1996), cert. denied, 117 S. Ct. 1569 (1997); Capital Broadcasting Co. v. 
Mitchell, 333 F. Supp. 582 (D.D.C. 1972) (three-judge court), affd without opinion sub nom. Capital 
Broadcasting Co. v. Acting Attorney General, 405 U.S. 1000 (1992). 

VII. Conclusion 

At bottom, the industry's plea for limitations on liability comes down to the bald proposition 
that, if Congress wants the industry to stop marketing to children, it has to give the industry the 
immunity it craves. Congress should not enter into this Faustian bargain, and nothing in the First 
Amendment compels it to do so. 

David Vladeck's recent testimony before the Senate Commerce Committee on the First 
Amendment implications of regulating the promotion of tobacco products is available at 
http://www.citizen.orgl. For more infonnation, call Joan Mulhern at (202) 546-4996. 
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I' Original Contributions 

Tobac;co Industry Promotion 
of Cigarettes and Adolescent Smoking 
John P. Pierce, PhD; Won S. Choi, PhD; Elizabeth A. Gilpin, MS; Arthur J. Farkas, PhD; Charles C. Berry, PhD 

Context.-Whether tobacco advertising and promotion increases the likelihood 
that youths will begin smoking has important public policy implications. 

Objective.-To evaluate the association between receptivity to tobacco adver­
tising and promotional activities and progress in the smoking uptake process, de­
fined sequentially as never smokers who would not consider experimenting with 
smoking, never smokers who would consider experimenting, experimenters 
(smoked at least once but fewer than 100 cigarettes), or established smokers 
(smoked at least 100 cigarettes). 

Design.-Prospective cohort study with a 3·year follow-up through November 
1996. 

Setting and Participants.-A total of 1752 adolescent never smokers who were 
not susceptible to smoking when first interviewed in 1993 in a population-based 
random·digit dial telephone survey in California were reinterviewed in 1996. 

Main Outcome Measure.-8ecoming susceptible to smoking or experimenting 
by 1996. 

Results.-More than half the sample (n=979) named a favorite cigarette adver­
tisement in 1993 and Joe Camel advertisements were the most popular. Less than 
5% (n =92) at baseline possessed a promotional item bul a further 1 0% (n = 172) were 
willing to use an item. While having a favorite advertisement in 1993 predicted which 
adolescents would progress by 1996 (odds ratio [OR) =1.82; 95% confidence in­
terval [CI), 1.04-3.20). possession or willingness to use a promotional item was even 
more strongly associated with future progression (OR=2.89; 95% CI, 1.47·5.68). 
From these data, we estimate that 34% of all experimentation in California between 
1993 and 1996 can be attributed to tobacco promotional activities. Nationally, this 
woulcrbe over 700000 adolescents each year. 

Conclusion.-These findings provide the first longitudinal evidence to our knowl­
edge that tobacCO promotional activ::ies are causally related to the onset of smoking. 

JAMA 1998;279:511-515 

A NUMBER of studies have implicated 
tobacco industry advertising and promo­
tional activities as possible causal agents 
in the stimulation of demand for ciga­
rettes among adolescents.'~1 The effec­
tiveness of promotional activities over 
the past 10 years has been postulated as 
a major reason for the recent increases in 
adolescent smoking heha vior.4-6 There is 
abundant evidence that adolescents are 
exposed to and have high recall of tobacco 
industry promotional messages.2,7$ Stud­
ies of smoking initiation rates in popula­
tion samples demonstrate that sharp in­
creases in adolescent smoking coincide 
with the conduct of effective tobacco pro-
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motional campaigns.9.'o Since the first 
Surgeon General's report on smoking and 
health in 1964,11 these increases appear to 
be specific to adolescenta aged 14 to 17 
years; there were no similar increases 
among adults.6.9,'O 

A summary of over 2 decades of psy­
chological research on audience recep­
tivity to persuasive communications iden­
tifies 3 elements: (1) exposure to the 
message, (2) attendance to and under­
standing of the message, and (3) devel­
opment of a cognitive or affective re­
sponse to the message." The first goal of 
any persuasive communication is to en­
sure that a target audience is effectively 
exposed. This audience needs to both at­
tend to and understand the message be· 
fore it can have persuasive impact. To 
characterize individuals as receptive to 
the communication, however, requires 
evidence that they have internalized posi­
tive affect or cognitions related to the 

communication. While these internaliza­
tions may facilitate the purchase of a 
product that is the subject of the persua· 
sive communication, an additional incen­
tive (such as a promotional item or free 
sample) is often needed to maximize the 
likelihood that the persuasive communi-· 
cation will lead to actual consumer be­
havior,'3 

Using this conceptual framework, we 
previously found measures of adolescent 
receptivity to tobacco industry promo­
tional activities to be associated with sus­
ceptibility to smoking among adolescent 
never smokers.5,14.15 This longitudinal 
study addresses whether the receptivity 
to tobacco advertising and promotional 
activities actually precedes the first steps 
in the smoking uptake process. 

See also pp 516 and 550. 

The concept of susceptibility to smok­
ing comes from previous research, which 
showed an increased likelihood of future 
smoking among never smokers who do 
not adamantly rule out the possibility of 
smoking a cigarette in the near future." 
During the elementary and early middle 
school years, most children have not yet 
tried a cigarette and strongly assert that 
they will not be future smokers.17•IB Then, 
astheygetolder,manychangeandareno 
longer prepared to rule out this possibil­
ity. When the opportunity presents it­
self, some young adolescents might re­
spond "why not? " and begin to experi­
ment. While not all adolescents who ex­
periment with smoking will go on to 
become addicted, experimentation is a 
necessary step and is a key early marker 
of eventual smoking uptake.17-21 To pre­
vent addiction to smoking it is necessary 
to understand the influences encourag­
ing adolescents to take these early steps 
in the smoking uptake process. 

In this article, which reporta on the 
findings from a longitudinal study, we 
consider adolescents who were nonsus­
ceptible never smokers at baseline in 
1993. As our outcome measure, we use 
any progression in the smoking uptake 
process by follow-up in 1996, and inves­
tigate the independent influence of 
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'receptiv~ty to tobacco industry promo­
tional activities on movement toward ad­
diction to gmoking. 

METHODS 

Data Sources 

We report data on a representative 
sample of California adolescents who 
were 12 to 17 years old at baseline in 1993. 
These adolescents were identified using 
a random-digit dialed computer­
assisted telephone interviewing (CATI) 
method as part of the California To­
bacco Surveys, which are designed to pro­
vide population data on tobacco use in 
California, as part of the evaluation of the 
Statewide Tobacco Control Program 
funded from a voter-initiated constitu­
tional amendment (Proposition 99).22 In 
1993, Westat, Inc, enumerated the mem­
bersofa total of30 910 households in Cali­
fornia, and identified 6892 adolescents 
who represent the baseline sample. With 
parental permission, in-depth inter­
views on tobacco issues were completed 
for a total of 5531 (response rate, 80.3%) 
of these adolescents. Initially, there was 
no funding support fora follow-back sur­
veyand parents were informed only that 
we might contact them again in the fu­
ture. When separate funding was ob­
tained, we attempted to contact the par­
ents of all adolescent respondents to the 
1993 survey. Those who were not at the 
same telephone number were traced 
through online directory assistance, the 
national change of address database, and 
national credit reference services using 
information provided by the parent in 
1993. Even with these tracing methods, 
we were unable to locate 26.5% of the 1993 
respondents. Of those we did locate, we 
completed detailed follow-up inter­
views on 3376 (response rate, 85%), with 
1.2% of parents and 5.8% of adolescents 
refusing to participate, for a total 7% re­
fusal rate. Accounting for both the ini­
tial and follow-up response rates, the 
overall response rate for the longitudi­
nal study was 61.5%. Considering only the 
subgroup of this research, the nonsus­
ceptible never smokers at baseline, the 
overall response rate was 66%, for a to­
tal sample of 1752 adolescents. 

Measures of Smoking Initiation 
Based on our previous research,I6,18 we 

categorize adolescents into4 mutuallyex­
clusive categories: nonsusceptible never 
smokers, susceptible never smokers, ex­
perimenters, and established smokers. 
An established smoker is defined as an 
adolescent giving a positive response to 
the question, "Have you smoked at least 
100 cigarettes in your life?" An experi­
menter is defined as an adolescent giving 
an affirmative response to either of the 
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following 2 questions: (1) "Have you ever 
smoked a cigarette?" or (2) "Have you 
evertrien or experimented with cigarette 
smoking, even a few puffs?" A negative 
response to both of these questions cat­
egOl;zes an adolescent as a never smoker. 
A nonsusceptible never smoker is distin­
guished from other never smokers by re­
sponses to the following3 questions about 
future smoking: (1) "Do you think that you 
will try a cigarette soon?" (response 
choices: yes or no), (2) "If one of your hest 
friencts were to offel' you a cigarette, 
would you smoke itT' and (3) "At any time 
dUl;ng the next year do you think you will 
smoke a cigarette?" The response choices 
to the latter 2 questions were: "definitely 
yes," "probably yes," "probably not," or 
"definitely not." To be classified as a non­
susceptible never smoker, the adolescent 
needed to respond in the negative to the 
first question and "definitely not" to the 
other2. Any otherresponse led to the ado­
lescent being categOlized as susceptible 
to smoking. Previous findings from a na­
tional longitudinal surveyt6 and the re­
suits of the current one have validated this 
·measure by showing that susceptible 
never smokers have about twice the risk 
offuture smoking as nonsusceptible never 
smokers. 

Receptivity to Tobacco 
Promotional Activities 

In the persuasive communication theo­
retica1 framework, receptivity to tobacco 
industry advertising and promotional ac­
tivities involves a basic exposure to a com­
munication and a cognitive response en­
tailing an understanding oCthe communi­
cation and agreement with the message. 
The development of a positive affective 
response to the communication (eg, hav­
ingafavoriteadvertisementorbeingwill­
ing to use a promotional product) indi­
catesagreaterdegreeofreceptivity."13.23 
We defined the highest level ofreceptiv­
ity as having or being prepared to use a 
tobacco promotional item, and accord­
ingly asked: (1) "Some tobacco companies 
provide promotional items to the public 
that you can buy or receive for free. Have 
you ever bought or received for free any 
product which promotes a tobacco brand 
or was distributed by a tobacco com­
pany?" and (2) "Do you think that you 
would ever use a tobacco industry promo­
tional item, such as a t-shirt? to Those who 
had an item orwho would be willing to use 
one were considered highly receptive to 
tobacco promotional activities, To charac­
terize a minimal level of receptivity 
among the remaining respondents, we 
asked for unaided recall of tobacco adver­
tising with the question: ''Think back to 
the cigarette advertisements you have re­
cently seen on billboards or in magazines. 
What brand of cigarettes was advertised 

the most?" Respondents who did not 
name a brand were considered minimally 
receptive to tobacco advertising and pro­
motional acti\'ity. 

To define intermediate levels ofrecep­
tivity among those nt,t in either the highly 
or minimally receptive categories, we 
asked: "What is the name ofthe cigarette 
brand of your favorite advertisement?" 
For the few respondents who hesitated in 
their response, we probed with the ques­
tion: "Of all the cigarette advertisements 
you have seen, which do you think attracts 
your attention the most?" Naming a 
brand as most advertised (see previous 
parabrraph) but not having a favOlite ad­
vertisement classified a respondent as 
having low receptivity, whereas having a 
favorite advertisement classified a re­
spondent as having moderate receptivity. 

Exposure to Peer 
and Family Smokers 

Adolescents were queried about smok­
ers in the family with the questions: "Do 
any of your parents, stepparents or 
guardians now smoke cigarettes?" and 
"Do you have any older brothers or sis­
ters who smoke cigarettes?" Negative re­
sponses to both questions classified an 
adolescent as having no family exposure 
to smokers, To detennine exposure to 
peer smokers, respondents were asked: 
"About how many best friends do you 
have who are male?" and "Of your best 
friends who are male, how many of them 
smoke?"The same2questions were asked 
concerning female best friends. Those 
who indicated that none of their male or 
female best friends smoke were classified 
as unexposed to peer smokers. 

AnalytiC Proc9dures 

All percentages are weighted to repre­
sent the population of California accord­
ing to age, sex, race or ethnicity, and edu­
cation. We derived variance estimates 
and 95% confidence intervals (CIs) using 
the jackknife procedure" contained in the 
WesVar PC program.25This program pro­
vides an estimate of variance in the set­
tingoflarge-scale population surveys that 
are not completely random. We used the 
WesVarPC 'If procedure to evaluate dif­
ferences in the demographic distribution 
of who progressed to various levels in the 
uptake continuum among adolescents 
who had never tried a cigarette at base­
line and who were nonsusceptible to 
smoking. Then, we used the logistic re­
gression procedure to identify the inde­
pendent predictors of any progression in 
the uptake process by follow-up. Demo­
graphic variables, exposure to other 
smokers, the tobacco promotional activi­
ties receptivity index, and interactions be­
tween exposure to smokers and the index 
were the independent variables. 
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Table 1 ,-Baseline (1993) Distribution of Adolescent, Nonsusceptible Never Smokers and Progression Through the Smoking Uptake Continuum by 1996 

Level on Uptake Continuum In 1996 
I 

Susceptible, Experimenters, Established, Total Progressed, 
Demographics. 1993 1993, %. % (95% CII· % (95%CI)· % (95% CI)·t % (95% CI)· 
Overall 1752 16.6 (14.1.19.1) 29.5 (25.6-33.2) 3.6 (2.5·4.7) 49.7 (45.9-53.5) 
Se, 

Male 46.5 17.3 (13.4-21.2) 28.6 (23.0-34.2) 4.1 (2.4-5.8) 50.5 (45.1-55.9) 
Female 51.5 16.1 (12.6·19.6) 30.3 (26.0-34.6) 3.1 (1.7-4.5) 49.5 (44.4-54.6) 

Age group, y 
12-13 45.5 21.2 (17.2·25.2) 29.4 (23.5-35.3) 3.3 (1.8-4.8) 53.9 (48.9-sa.9) 
14-15 31.3 15.9 (10.5-21.3) 26.3 (20.6-32.0) 4.8 (2.4-7.2) 47.0 (39.7-54.3) 

16-17 23.1 8.9 (5.3-12.5) 33.9 (25.9-41.9) 2.5 (1.2-3.8) 45.3 (37.7-52.9) 
Race/ethnicity 

White 48.7 12.4 (10.1-14.7) 28.6 (24.4-32.8) 5.8 (3.7-7.9) 46.8 (42.3-51.3) 

African American 10.2 22.4 (10.5-34.3) 25.8 (13.6-38.0) 1.9 (0.0-4.2) 50.1 (33.3-66.9) 

Hispanic 26.9 18.9 (12.8·25.0) 34.2 (26.7-41.7) 1.3 (0.3-2.3) 54.4 (47.7-61.1) 

Asian/other 12.2 23.5 (16.1-30.9) 24.5 (16.2-32.B) 1.6 (0.3-2.9) 49.8 (40.6-59.0) 

School penormance 
Much better 25.4 15.6 (10.8·20.4) 26.6 (18.8-34.8) 2.0 (0.0-4.2) 44.4 (36.9-51.9) 

Better than average 40.5 17.4 (12.8-22.0) 29.5 (24.6-34.4) 3.0(1.3·4.7) 49.9 (44.7-55.1) 

Averagelbetow 34.1 16.6 (11.8·21.4) 31.4 (25.1-37.7) 5.5 (3.4-7.6) 53.5 (46.9-60.1) 

·Weighted percentages; CI indicates confidence interval. 
tSmoked at least 100 cigarettes. 

The attributable risk is a standard epi­
demiological index for assessing the 
strength of association between 2 mea~ 
sures." In the CWTent setting, the attrib­
utable risk can be interpreted as the pro­
portionate excess risk of future experi­
mentation that is associated with recep­
tivity to tobacco promotional activities. 
The formula used to calculate the attrib­
utable risk percent for receptivity to to­
bacco promotional activities is: AR%= 
[(I. -I.) I 1.1 X 100, where I. is the inci­
dence rate of experimentation among 
thosereceptivetotohaccopromotionalac­
tivities and I. is the incidence rate of ex­
perimentation among those minimally re­
ceptive to tobacco promotional activities. 

RESULTS 
Characteristics 
of the Study Population 

Table 1 presents the baseline demo­
graphic distribution of the nonsuscep­
tible never smokers neft column of data) 
as well as the proportion of eachgroup who 
progressed toward smoking by the 1996 
follow-up survey. The sample contained 
slightly more girls than boys and almost 
half (45%) of the nonsusceptible never 
smokers were aged 12 to 13 years. Minor­
ity groups make up more than half the 
sample, and two thirds of the sample con­
sidered their performance in school bet­
ter than average. 

A total of 49.7% of these nonsuscep­
tible never smokers progressed toward 
smoking within the 3-year follow-up pe­
riod: 16.6% by becoming susceptible to 
smoking, 29.5% by experimenting, and 
3.6% by reaching a lifetime consumption 
level of at least 100 cigarettes. 

There were no sex differences for be­
coming susceptible, experimenting, or be~ 
coming an established smoker. Although 
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the percentage experiroentingdid not vary 
much by age, the percentage becoming sus­
ceptible did; 16- to 17 -year-olds were about 
half as likely to become susceptible by fol­
low-up than the younger adolescents. In 
African Americans and in the Asian or 
other group, the rate of susceptibility was 
higher, but the rate of experimentation 
was lower than for whites. Perceived 
school performance was related to future 
experimentation (but not to susceptibil­
ity), with those who reported much bet­
tertbanaverage school performanceshow­
inga lower rate offuture cigarette use than 
those who reported average or below av­
erage school performance. 

Cigarette Advertisements 
and Tobacco Promotional Items 

Overall, 8.9% of nonsusceptible never 
smokers in 1993 were at the minimal level 
of the receptivity index (could not name a 
brand as most advertised). The percent­
age at this level did not vary much with 
age; 9.8% of those aged 12 to 13 years, 
7.1%ofl4-to 16-year-olds, and 9.3%of16-
to 17-year-olds were at this level. 

Over half (56.5%) of nonsusceptible 
never smokers in 1993 had a favorite 
cigarette advertisement, and 83% of 
those who did nominated either Camel 
(R. J. Reynolds) or Marlboro (Phillip 
Morris) as the brand of their favorite ad­
vertisement. Camel was the clear favor~ 
ite of young adolescents aged 12 to 13 
years (67.8% for Camel vs 16.8% for 
Marlboro), but Marlboro was named al­
most as frequently as Camel by older 
adolescents aged 16 to 17 years (46.6% 
for Camel vs 33.9% for Marlboro). 

The percentage of adolescents who had 
a tobacco promotional item increased with 
age among the nonsusceptible never 
smokers in 1993 from a low of2.9% among 

12- to 13-year-olds to 8.5% among 16- to 
17-year-olds; overall, less than 5% (n=92) 
possessed an item_ However, about 10% 
(n= 172) of each age group responded that 
they would be willing to use a promotional 
item. It is of interest that among those 
without a promotional item in 1993, those 
who were willing to use an item were 
twice as likely to have obtained one by 
1996 than those who were not willing to 
use a promotional item. 

Predicting Future Experimentation 
The results of the logistic regression 

analysis of predictors of which adoles­
cents progressed toward smoking are 
presented in Table 2. This model included 
the demographic variables (see Table 1), 
and the odds ratios (ORs) presented are 
adjusted for any effects of these variables 
and the others in the model. Both expo­
sure to family or peers who smoke ap­
peared to increase the probability that 
a nonsusceptible never smoker would 
progress toward smoking by approxi­
mately 20%; however, the samplesizewas 
not sufficient to demonstrate this level of 
difference to be statistically significant. 

The baseline receptivity to tobacco in­
dustrypromotional activities was strongly 
related to which adolescents progressed 
toward smoking. Among those who were 
assessed as having a minimal level of re­
ceptivity, W1.7% progressed toward smok­
ing. Compared with this group, those who 
had a favorite advertisement but who were 
not willing to use a promotional item (the 
moderate level) were 82% more likely to 
progress toward smoking, which is a sta­
tistically significant increase compared 
with those at the minimal level. Those with 
a high level of receptivity (at least willing 
to use a promotional item) were almost 3 
times more likely to progress toward 
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Table 2~_logistiC Regression Predicting Progression Along the Uptake Continuum by 1996 Among Non­
susceptible Never Smokers in 1993 (n .. 1752) 

Independent Variables 

Exposure to familial smoking 
No 

Ves 
Exposure to peer smoking 

No 

Vos 
Exposure (0 tobacco promotions/advertising 

Minimal (no brand, not willing) 

low (brand, not willing) 

Moderatc (favorite advertisement, not willing) 

High (willing/has item) 

Progressed 
Toward Smoking, 

% (95% CII· 

48.0 (43.5-52.6) 

53.5 (47.1-59.9) 

48.7 (44.2-53.2) 

52.7 (45.8-59.5) 

37.7 (25.8-49.6) 

43.9 (37.2-50.6) 

51.7 (46.3-57.1) 

62.1 (52.6-71.6) 

Adjusted 
Odds Ratios 

(95% Cilt 

1.00 

1.19 (0.88-1.59) 

1.00 

1.19 (0.85-1.66) 

1.00 

1.32 (0.73·2.41) 

1.82 (1.04-3.20) 

2.89 (1.47-5.68) 

·Weghted percentages; CI indicates confidence interval. 
tAdjusted for age, sex, race or ethnicity, and school penormance. 

smoking, which was highly statistically sig­
nificant. Preliminary analyses showed no 
significant interactions between the in­
dex of receptivity and the exposure to 
smoking variables and these interactions 
were not retained in the final modeL 

Percentage of Experimentation 
Attributable to Tobacco 
Promotional Activities 

From our representative sample sur­
vey in 1993, we estimate that there were 
about 1.18 million 12- to 17-year-old ado­
lescents in California who were nonsus­
ceptible never smokers. The incidence 
rate of experimentation among those re­
ceptive to tobacco advertising and promo­
tion activities was 34%. The incidence rate 
among those who were minimally recep­
tive was 22%. Thus, using the standard 
formula, the percentage of experimenta­
tion attributable to tobacco advertising 
and promotional activities is 34.3%. Over 
half (50.7%) of the 17-year-old California 
adolescents in thefulll993 Cl"'oss-sectional 
sample had already experimented with 
cigarettes, which represents a total of 
158 758 adolescents. Using our attribut­
able risk calculation, we estimate that to­
bacco promotional activities influenced 
54 454 (34.3%) of 158 758 of these adoles­
cents (or 17% of the total population of 
this age) to experiment with cigarettes 
before they reached the age of 18 years. 
This translates to over 700 000 adoles­
cents nationally. 

COMMENT 
This longitudinal study provides clear 

evidence that tobacco industry advertis­
ing and promotional activities can influ­
ence nonsusceptible never smokers to 
start the process of becoming addicted to 
cigarettes. The strength of this associa­
tion is consistent with estimates from 
other cross-sectional studies"'" and with 
previous studies that have demonstrated 
a coincidence of increases in the incidence 
of addiction with the conduct of effective 
promotionalcampaigns.6,9.10,280urdataes-

tablish that the influence of tobacco pro­
motional activities was present before 
adolescents showed any susceptibility to 
become smokers. 

Exposure to other smokers in this analy­
sis does not appear to significantly influ­
ence which adolescents begin the smok­
ing uptake process, which is somewhat 
contradictory to previous studies.li,29 Al­
though theories of how adolescents be­
come smokers have included a stage prior 
to experimentation,20;J0.32 most analyses of 
srnokinguptakeusesmokingwithinthelast 
month before follow-up as the outcome. 
This measure underestimates the propor­
tion of people who are in the early stages 
of the smoking uptake process. The inilu­
ence of other smokers in facilitating and 
possibly encouraging adolescents to smoke 
may be most apparent after first experi­
mentation, 18 rather than influencing the 
adolescent to experimentforthefirst time.' 

We used a communication persuasion 
framework to assess adolescentreceptiv­
itytotobaccopromotionalactivities.12This 
generally accepted framework postulates 
that the higher the level of receptivity to a 
persuasive communication, the higher the 
likelihood that it will have an effect on be­
havior. Our findings are consistent with 
this hypothesis. Progress toward smok­
ing by follow-up among these nonsuscep­
tible never smokers was significantly as­
sociated with receptivity totobaccoindus­
try advertising and promotional activities 
at baseline. Indeed, each higher level on 
the receptivity index was associated with 
a greater degree of movement toward 
smoking over the study period. 

Theresults presented here support find­
ings from previous studies showing R. J. 
Reynold'sadvertisingoftheirCamelbrand 
to be very effective with children and ado­
lescents throughout the 1990s.',4,'" Camel 
advertisingwas clearly the favorite among 
adolescents, particularly those aged be­
tween 12 and 15 years. Since the popular­
ity of Camel advertisements was highest 
in the youngest age group, the peak ef­
fect of this advertising probably occurs at 

an c\"en youngel' age than has previously 
been suggested.:13,34 

Our findings that willingness to use a 
promotional item is more effective in pre­
dicting progression than having a favorite 
advertisement is consistent with Ray's 
theory of how promotion works to build 
consumer beha vior,13 The majority of the 
progression that we observe involves ac­
tual experimentation with cigarettes. Rayl' 
hypothesizes that advertising creates a 
structure of attitudes and beliefs about a 
product that wiii facilitate its purchase. But 
a promotional item or a free sample is of­
ten needed to maximize the probability that 
the behavior will be perfonned. We have 
previously reported that the majority of 
adolescents who purchase cigarettes buy 
Marlboros. (4 The most common promo­
tional item possessed by adolescents was 
for the Marlboro brand. Hence, even 
though Camel advertising may be the most 
influential in getting adolescents inter­
ested in smoking, the success of Phillip Mor­
ris promotional activities would appear to 
have reduced substantially the potential 
market share achieved by R. J. Reynolds 
in young people. 

'The demographic differences that we ob­
served in progression toward smoking de­
serve comment. First of all, in this 3-year 
period,over 16% of adolescents had started 
on the uptake continuum but had not yet 
experimented with cigarettes. This was 
particularly the case in the youngest age 
groups, suggesting that the duration of the 
smoking uptake process for many adoles­
cents may be much more extended than 
previously believed."'" Minority youth 
were much more likely to only progress to 
susceptibility than non-Hispanic whites. 
This suggests that the duration of the up­
take process among minority groups is 
more extended, or that they begin the pro­
cess at a later age. The decline in the pro­
portion of older adolescents who were at 
the susceptible stage of the uptake pro­
cess at baseline is consistent with other 
studies suggesting that there may be a time 
window during which adolescents begin the 
smoking uptake process.'" Once people are 
old enough to rationally evaluate the well­
known health risks of smoking, they choose 
not to start smoking. 

One limitation of our study is that not 
all of the 1993 sample were contacted 
again in 1996. We compared the nonsus­
ceptible never smokers in 1993 with a fol­
low-up interview to the nonsusceptible 
never smokers in 1993 who were not in­
terviewed again. The group contacted 
again in 1996 had slightly more males(49% 
contacted vs 45% not recontacted), and 
the oldest age group was less represented 
(23%vs27%). African Americansand His­
panics were less successfully followed, so 
that whites comprised 49% of those fol­
lowed and only 35% of those not inter-
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viewed again. The group followed had 
about a 4% higher rate (56% vs 52%) of 
naming a brand of cigarette as most ad­
vertised or having a favorite advertise­
ment, but the rates for possession or will­
ingness to use promotional items were 
nearly identical, regardless of follow-up 
status. The sample weights are con­
structed to adjust for demographic dis­
parities in the population, so bias from 
these differences should be minimal. The 
potential bias from the slight difference in 
advertising recall rates is difficult to as­
sess but should be minimal. 

Our study estimates that tobacco indus­
try promotional activities in the mid 19905 
will influence 17% of those who turn 17 
years old each year to experiment with 
cigarettes. We feel that this is a conserva­
tive estimate, as there was a 3-year pe­
riod between the 2 surveys that offered a 
considerable time period for adolescents 
who were not receptive to these tobacco 
industry activities at baseline to become re­
ceptive prior to progressing toward smok­
ing. However, the findingthat one third of 
the nonsusceptible never smokers with 
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Adolescent Exposure to Cigarette 
Advertising' in Magazines 
An Evaluation of Brand-Specific Advertising 
in Relation to Youth Readership 
Charles King III. JD. PhD; Michael Siegel. MD. MPH; Carolyn Celebucki. PhD; 

Gregory N. Connolly. DMD. MPH 

Context.-Understanding the relationship between cigarette advertising and 
youth smoking is essential to develop effective interventions. Magazine advertising 
accounts for nearly half of all cigarette advertising expenditures. 

Objective.-To investigate whether cigarette brands popular among adolescent 
smokers are more likely than adult brands to advertise in magazines with high ado­
lescent readerships. 

Oesign.-Cross-sectional analysis of 1994 data on (1) the presence of adver­
tising by 12 cigarette brands in a sample of 39 popular US magazines; and (2) the 
youth (ages 12-17 years), young adult (ages 18-24 years), and total readership for 
each magazine. 

Main Outcome Measures.-The presence or absence of advertising in each of 
the 39 magazines in 1994 for each of the 12 cigarette brands. 

Results.-After controlling for total magazine readership, the percentage of 
young adult readers, advertising costs and expenditures, and magazine demo­
graphies, youth cigarette brands (those smoked by more than 2.5% of 10- to 15-
year-old smokers in 1993) were more likely than adult brands to advertise in maga­
zines with a higher percentage of youth readers. Holding all other variables constant 
at their sample means, the estimated probability of an adult brand advertising in a 
magazine decreased over the observed range of youth readership from 0.73 (95% 
confidence interval [CI], 0.50·0.96) for magazines with 4% youth readers to 0.18 
(95% CI, 0.00-0.47) for magazines with 34% youth readers. In contrast, the esti­
mated probability of a youth brand advertising in a magazine increased from 0.32 
(95% CI, 0.00-0.65) at 4% youth readership to 0.92 (95% CI, 0.67-1.00) at 34% 
youth readership. 

Concluslon.-Cigarette brands popular among young adolescents are more 
likely than adult brands to advertise in magazines with high youth readerships. 

AT THE HEART of the public health 
debate about interventions to reduce 
teenage smOking lies the question of 
whether cigarette advertising influ­
ences youth.' Of all the media by which 
cigarettes are advertised-newspapers, 
magazines, billboards, and mass tran-
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sit-magazines receive the largest share 
of tobacco company expenditures.! In 
1994, the tobacco industry spent $252 
million, or 46% of its total cigarette ad­
vertising expenditures, on magazine ad­
vertising.z 

Although the Food and Drug Admin­
istration's tobacco regulations' and the 
proposed global tobacco settlement' ad­
dress magazine advertising, the specific 
impact of cigarette advertising in maga­
zines on youth smoking behavior has not 
been well studied. Previous studies bave 
provided indirect evidence that cigarette 
advertising in magazines targets youth 
readers. This evidence derives primarily 
from studies of differences in the number 
or proportion of cigarette advertise-

ments in youth-oriented compared with 
adult-oriented magazines,5-12 changes in 
the number of advertisements in youth­
oriented magazines over time,6.7-9,13 dem­
onstrations of the appeal of magazines' 
cigarette advertisement themes and im­
ages to youth,I4-IG and differences in the 
themes and images used in cigarette ad­
vertisements in youth-oriented and 
adult-oriented magazines,7,8,12,17 

See also pp 511 and 550. 

Two methodological problems limit 
the ability of the existing studies to draw 
definitive conclusions. First, since most 
youth-oriented magazines have many 
more adult than youth readers, these 
studies cannot exclude the possibility 
tbat cigarette advertisements in these 
magazines target adult, rather than 
youth, readers. Cigarette advertise­
ments in these magazines may be tar­
geting young adult readers (18- to 24-
year-olds), rather than those younger 
than 18 years. The tobacco industry it­
self has defended its advertising prac­
tices on the grounds that its advertising 
is reaching young adults, rather than 
youths." 

Second, these studies only examined 
aggregate cigarette advertising. Youth 
tend to smoke only a few cigarette 
brands.' By aggregating all brands, even 
those smoked almost exclusively by 
adults, previous analyses may have re­
duced their power to detect a significant 
association between cigarette advertis­
ing and youth readership. 

In this study, we examine whether 
brands smoked by a significant number 
of adolescents are more likely to adver­
tise in magazines with higher youth read­
erships than cigarette brands smoked al­
most exclusively by adults. The analysis 

. addresses the major limitations of previ­
ous research by (1) using data on adult 
and youth magazine readership as con-
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tinuous variables instead of classifying We create a record for each of these brands, were more likely to advertise in 
"i: magazines as either adult or youth; (2) brand-magazine pairs. Since there are magazines with higher youth reader-

controlling for adult readership and 12 bra~ds an? 39 magazines, the data set ship, then the coefficient Bwould be posi-
young adult (ages 18-24 years) reader- comprtses 468 records. For each record, tive and the coefficient (LJ + Hi) would be i 
ship in the analysis; (3) using brand-spo- the dependent variable is 1 if the ciga- o (Bi would be negative and equal in mag- i" 
cific, rather than aggregate, cigarette ad- rette brand advertised in that magazine nitude to B), If youth b::i'ds, but not adult 
vertising data; and (4) comparing brands and 0 if the brand did not advertise in brands, were more like y to advertise in 
smoked by a substantial proportion of that magazine. magazines with higher youth reader-
youths with those smoked almost exclu- To assess possible differences in the ship, then the coefficient B would be 0, , I 

sively by adults, advertising behavior of adult and youth but the coefficient (B + Bi) would be posi- Ii 
Although a finding that youth ciga- cigarette brands, we constructed an in- tive (Bi would be positive), I 

rette brands are more likely to advertise dicator variable, S, that is 0 for adult The statistical significance of the co-
in magazines with more youth readers brands and 1 for youth brands and cre- efficient B; allows us to assess the sig-
does not demonstrate an intent on the ated an additional series of regressors nificance of any difference between adult 
part of cigarette advertisers to expose by multiplying each explanatory vari- and youth brands in the likelihood of ad-
adolescents to their advertising mes- able by S. These interaction variables al- vertising in magazines at varying levels i sages, such a finding would demonstrate lowed us to estimate separate regres- of youth readership. 

i that adolescents are more likely to be sian coefficients for youth and adult 
Magazine Sample Selection exposed to advertising by cigarette brands. For example, the inter:-action j brands that are popular among youth variable for youth readership is defined To select a sample of magazines, we 

smokers. as S X (% youth readers). This interac- identified the 60 national magazines with 
~ ! tion variable enabled us to measure dif- the highest overall readership for 1994 

METHODS ferences in the advertising patterns for using data from Simmons Market Re- I j 
Model of Advertising Behavior 

adult and youth brands with respect to search Bureau, Inc.I9 Of these 60 maga- ! : 
the level of youth readership in maga- zines, we included in the sample only 

Using a prohit model, we analyze zines in which they advertise. those for which 1994 information on adult 
whether-eontrolling for the other fac- In our complete probit model, the prob- and youth readership and brand-specific 
tors that mightaffectacigarette brand's ability, P, that a given brand advertises cigarette advertising was available. Ten 
magazine advertising-youth brands in a particular magazine is P = <I> magazines were excluded because these 
are more likely than adult brands to ad- (y.), where <l> is the cumulative distribu- data were unavailable, An additional 10 
vertise in magazines with a high percent- tion function for the standard normal and magazines were excluded because, as a 
age of youth readers, We also compare y' = A + Ai 0 + (B + Bi 0) x (% Youth 

policy, they did not accept tobacco adver-
the effect of different demographic read- Readers) + (C + Ci 0) x (Total Number 

tising in 1994. One magazine was ex-
ership characteristics on the likelihood of Readers) + (D + Dio) x (Advertising 

cluded because it contained cigarette ad-
that a cigarette brand advertises in a CostPIff Reader) + (E + Eio) x (Total Ad-

vertisementsforonly 1 brand in 1994,and 
magazine. the other magazines in which that brand 

Since only the outcome of the adver- vertising Experu1ituresfar BramiAmvng advertised were not among the 60 in our 
tising decision is observed, the empirical All 39 Magazines) + (F + Fi 0) x (Num- study, The final sample consisted of 39 

blff of Annual Issues of Magazine) + (G 

i 
specification uses a binary choice model + Gi 0) x (% Young Readers) + (H + Hi 

magazines (Table 1), 
of advertising behavior, The dependent 
variable is the presence or absence of 0) x (% Female Readers) + (I + Ii 0) x Data Sources 

(% Black Readers) + (I + Ii 0) x (% His-advertising for aspecific brand in agiven panic Readers) + (K + Ki 0) x (% Smok- Magazine Adverf.:sing Expendi-
magazine in 1994, The predictor vari- IffS) + (L + Li 0) x (% Heavy Smokers) tures,-From the Leading National Ad-
abIes in our model include the following: +(M + Mi 0) x (% Menthol Smokers) + vertisers Brami DetaiLRepart for 1994, we 
(1) the demographic characteristics of a (N + Ni 0) x (% Favorite Magazine) + determined whethereaeh cigarette brand 
magazine's readership, including the ta- (0 + Oi 0) x (Income) + Error, advertised in each of the 39 magazines in 
tal number of readers (ages 12 years and 1994 and estimated each brand's total ex-
older) and the percentage of readers in Here Ii = 1 for youth brands and 0 = 0 penditures for advertising in the 39 rnaga-
various demographic subgroups (youth for adult brands, zines in 1994.20 These estimates of adver-
[ages 12-17 years], young adults [ages By including both a variable and its in- tising expenditures are based on the 
18-24 years], females, blacks, smokers, teraction tenn in the regression specifi- number of pages of advertising and the 
heavy smokers, and menthol smokers); cation, we can determine whether dif- price per advertising page for the maga-
(2) the cost per reader of placing an ad- ferenees in the probability that adult and zine, not on actual dollars negotiated with 
vertisement in a given magazine (the youth brands advertise in a magazine are a publisher, 
costofafull-page,4-coloradvertisement statistically significant for each indepen- Cost of Advertising,-We used the 
divided by the total number of magazine dent variable in the model. For ex- SRDS Consumer Magazine Advertising 
readers); (3) the number of annual maga- ample, the coefficient B reflects the Source to obtain the cost for a single, 
zine issues; (4) the total magazine adver- change in likelihood of advertising as full-page, 4-color advertisement in each 
tising expenditures of a cigarette brand; youth readership increases for adult ciga- magazine in 1994 and the annual number 
(5) the popUlarity of the magazine (the rette brands, and the coefficient (B + Bi! of issues for each magazine.21 

percentage of readers who consider that reflects the change in likelihood of ad- Adult Magazine Readership,-Data 
magazine to be their favorite); and (6) vertising as youth readership increases on the adult (ages 18 years and older) 
the median income of magazine readers, for youth brands, Under the null hypoth- readership for each magazine were ob-

RegressIon SpecIfication 
esis-that the probability of a cigarette tained from the 1994 Study of Medmami 
brand advertising in a magazine is unre- Markets,19= produced by the Simmons 

For each cigarette brand, we deter- lated to the magazine's youth reader- Market Research Bureau, Inc. From the 
mine whether that brand advertised in shi(>-both the coefficients B and Bi would Simmons data, we also collected the fol-
each of the 39 magazines in our sample. be 0, If adult brands, but not youth lowing demographic information about 
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Table 1._Readership Characteristics and Tobacco Advertising E)(penditures in 39 Magazines· Survey-II (TAPS-lI)."'" Using data ob-

Percentage Ratio 
tained from 70 smokers in a cross-

Young 01 Tobacco sectional, prohability sample of 4992 
Adult Percentage Tobacco Advertising youths between the ages of 10 and 15 

Youth and Adult Percentage of Young Advertising, Pages to Total years, we divided cigarette brands into 
Readers, Readers, of Youth Adult $ In AdvertiSing 

Magazine Millions l Millions Readers Readers Millions Pages 2 groups: those smoked almost exclu-
Better Honws and Gardens 2.0 35.1 5.5 6.2 7.0 2.4 sively by adults ("adult" brands) and 
Car and Drivgr 1.5 6.5 18.3 25.1 lB.3 5.1 those smoked by a substantial propor-
Cosmopolitan 2.3 15.5 12.B 25.2 • .4 5.5 tion of adolescent smokers C'youth" 
Ebony 2.1 11.3 IS.B 17.7 22.0 5.2 brands). Although there were only 70 
Elle O.B 3.B 17.B 33.B l.B 2.3 smokers in our sample, the classifica-
Entertainment Weekly 0.7 3.7 15.4 24.9 B.B 10.7 tion of adult and youth cigarette brands 
Essence 1.3 6.2 16.9 20.2 1.B 4.7 was identical to that obtained using the 
Family Cire/e 1.2 27.6 4.2 5.B 6.2 I.. full sample of 438 smokers aged 12 
Field and Stream 1.B 14.1 11.1 15.0 6.3 11.2 through 17 years. 
Glamour 2.2 10.7 17.1 33.0 6.0 4.B Because the TAPS-II survey did not 
GO 1.0 5.B 15.1 30.6 2.0 3.3 record the name of every cigarette brand, 
Harper's Bazaar 0.7 3.2 18.2 16.4 1.0 I.. the usual brand smoked for 2.5% of 10-
HotRod 2.3 5.B 2B.2 32.1 2.5 11.2 to 15-year-old smokers was reported as 
Jol 1.7 B.6 16.7 20.4 1.3 6.4 "other." We therefore defined youth 
Ladies Home Joumal O.B lB.2 4.4 4 .• 5.1 2.4 brands as those smoked by at least 2.5% 
Ufe 2.7 18.0 12.9 14.1 4.7 13.8 of smokers aged 10 to 15 years in TAPS-
Mademoiselle 1.4 5.6 19.7 35.6 3.1 5.B II and adult brands as the usual brand 
McCalI's 1.3 17.7 6.7 B.2 5.0 3.7 smoked by less than 2.5% of 10- to 15-
Motor Trend 1.4 4 .• 22.1 28.8 2.5 6.1 year-old smokers in TAPS-II. Based on 
New Woman 0.7 4.2 14.0 12.2 3.3 •. 6 these criteria, we classified 7 brands as 
NewsWBek 1.. 22.0 B.O 11.0 7.3 2.1 adult brands (Salem [smoked by 0.6% of 
Outdoor Ufa 1.6 7.2 18.0 18.4 3 .• ••• 
People 3.0 357 7 .• 13.8 29.6 6.2 

youth smokers), Virginia Slims [<2.5%), 

Popular Mschanics 1.6 •. 5 14.5 15.1 4.5 ••• Benson & Hedges [<2.5%), Parliament 

Popular Scianc8 1.. 7.3 20.8 12.6 1.2 1.7 
[<2.5%), Merit [<2.5%), Capri [<2.5%), 

Redbook 1.2 13.6 7 .• 11.2 5.2 4.6 
and Kent [<2.5%)) and 5 brands as youth 

Road and Track 1.2 4 .• 20.6 28.8 3.2 4 .• 
brands (Marlboro [42.9%), Newport 

Rdlling Stone 1 .• •. 2 18.5 38.0 5.' 6.4 
[24.6%), Camel [13.2%), Kool [4.1%), and 

Self D .• 4.1 16.2 18.2 1.1 1.. 
Winston [2.8% D. Two generic brands (Ba-

Soap Opera Digest 1.3 7 .• 14.3 21.0 3.2 14.6 
sic and Doral) were classified as un-

Span 2.3 4.5 33.8 23.3 2.4 15.2 known and were excluded from analy-

Sporting News 1.4 3.6 27.8 24.7 1.0 6.4 ses that compared adult and youth brands 

Spotts Illustrated 5.2 23.7 18.0 21.4 30.2 7.7 because we could not determine whether 
Time 2.0 23.6 7.7 12.6 12.2 3.0 they were smoked by 2.5% or more oflO-
TI1I6 Story 0.7 4.3 14.8 10.8 1.5 13.5 to 15-year-old smokers (TAPS-II did not 
TV Guide 6.7 44.3 13.2 15.7 19.7 4.3 record the specific names of generic ciga-

Us 0.8 .... · 5.1 13.8 21.9 3 .• 13.6 rette brands). 
vogue - 2.2 10.2 18.0 30.8 3.0 2.3 Since 1994 youth market share data 
Woman's Day 1.2 23 .• 4 .• 5 .• '.0 4.2 were not available, the brand market 
T01aI .. .8 ..... 232.0 share data were obtained from a 1993 
. Average per magazine 1 .• 12.6 12.3 16.1 5 .• 5.3 survey. It is unlikely that changes in 

·Oala are from Simmons Market Research Bureau. Inc. ,.~ Mediamark Research Inc.~ ar\d leading National 
brand use among youth smokers from 

Advertisers.211 Readers are defined as youth. ages 12 lhrough 17 years; adult. ages 18 years and older; and young 1993 to 1994 would have been large 
adult, ages 18 through 24 years. Ellipses indicale dala not applicable. enough to change the classification of 

brands as adult or youth brands in this 
adult readers for each magazine: median Data Collection study. Moreover, using 1993 youth mar-
individual income; percentage offemale, The data were extracted from the ket shares and then examining brand ad-
black, Hispanic, and young adult (ages above publications and entered into an vertising behavior in 1994 alleviates the 
11>-24 years) readers; percentage of read- Excel spreadsheet. Dataentrywas 100% potential problem of advertising simuI-
ers who are smokers, heavy smokers verified by comparing printouta of the taneously affecting youth market share. 
(2:30 cigarettes per day), and smokers of spreadsheet with the data in each pub-
menthol brands; and percentage of read- lication. After verification, a SAS data RESULTS 
era who reported a magazine to be their set was created by converting the Excel Descriptive Analysis favorite. spreadsheet using DBMs/COPY_" We 

Youth Magazine Readership_-Data used SAS" and Stata" to conduct all The 39 magazines in this study ac-
on the number of youth (ages 12-17 analyses. cepted $4.1 billion in total advertising in 
years) readers for each magazine were 1994, of which tobacco advertisements ac-
obtained from the 1994 Simmcms Teen 

Classification of Youth 
counted for $232.0 million (6_7%) (Table 

Age Research Study (STARS)," pro- 1) and cigarette advertisements ac-
duced by the Simmons Market Research and Adult Brands counted for $207.1 million (5_1%). There 
Bureau, Inc, and the Mediamark Re- In classifying adult and youth ciga- were 61579 pages of total advertising in 
search Inc (MRI) Twelve Plus report," rette brands, we used data from the na- these magazines, of which 2737 (5_3%) 
produced by MRI. tional Teenage Attitudes and Practices were cigarette advertisements. These 
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Table 2.-Results From Probit Regression Model: 
"The EHect of Magazine Readership Characteristics 
on the Probability of a Cigarette Brand Advertising 
in a Magazine 

Independent Variable· 

Youth readers, % 
S x (% youth readers) 

Young adult readers, % 
Ii x (% young adult readers) 

Female readers, % 
11 x ("to female readers) 

Black readers, % 
o x (% black readers) 

Hispanic readers, % 
{'. x (% Hispanic readers) 

Coefficient eSE) 
-0.051 (O.031)t 

0.113(0.052)1: 
0.004 (0.022) 
0.025 (0.037) 
0.007 (0.008) 

-0.009 (0.013) 
0.002 (0.016) 

-0.009 (O.02G) 
0.047 (0.046) 

-0.080 (0.073) 

./i is 0 for adult cigarette brands and 1 for youth 
cigarette brands. 

tCoeHicient is significant at the 90% level (P<.10). 
tCoelficienl is significant at the 95% level (P<.OS). 

cigarette advertisements represented 
2085 separate insertions. 

Youth readership ranged from 674 000 
(Entertainment Weekly) to 6.7 million 
(TV Guide), and the proportion of total 
readership made up of youths ranged 
from 4.2% (Family Circle) to 33.8% 
(Sport) (Table 1). 

Probi! Regression Analysis 
Four variables-the total advertising 

expenditures of a brand, the annual nwn­
her of magazine issues, the percentage of 
readers who consider a magazine their fa­
vorite, and the percentage of youth read­
ers-were found to affect significantly the 
probability that a cigarette brand would 
advertise in a given magazine. Of all the 
demographic magazine readership vari­
ables examined, only the percentage of 
youth readers was a significant predictor 
of whether or not cigarette brands were 
advertised in a given magazine (Table 2). 

The coefficient for the youth reader­
ship interaction variable was statisti­
cally significant, indicating that the re­
lationship between advertising and 
youth readership differed for youth and 
adult brands (Table 2). The probability 
of advertising in a magazine decreased 
with the percentage of youth readers for 
adult brands but increased significantly 
with the percentage of youth readers for 
youth brands. In other words, adult 
brands were increasingly less likely to 
advertise in magazines as the percent­
age of youth readers increased, and 
youth brands were increasingly more 
likely to advertise in magazines as the 
percentage of youth readers increased. 

Holding all other variables constant at 
their sample means, the probability of an 
adult brand advertising in a magazine de­
creased from 0.73 (95% confidence inter­
val [CI], 0.50-0.96) at a youth readership 
level of 4% (the lowest level in the sample 
magazines) to 0.58 (95% CI, 0.48-0.58) at 
a youth readership of12% (the mean level 
for all magazines) to 0.18 (95% CI, 0.00-
0.47) at a youth readership level of 34% 
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Figure 1. -Probability that a cigarette brand is advertised in a magazine as a function 01 the magazine's 
percentage of youth readers, holding all other variables fixed at their mean values in the sample: adult vs 
youth cigarette brands. 
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Rgure 2. -Ratio of the probability that a youth cigarette brand is advertised in a magazine to the probability 
that an adult brand is advertised in that magazine as a function of the magazine's percentage of youth read­
ers, holding all other variables fixed at their mean values in the sample (95% confidence intervals shown). 

(the highest level in the sample maga­
zines) (Figure 1). In contrast, the prob­
ability of a youth brand advertising in a 
magazine increased from 0.32 (95% CI, 
0.00-0.65) ata youth readership level of 4% 
to 0.51 (95% cr, 0.38-0.63) at ayouth read­
e!'Ship level of 12% to 0.92 (95% CI, 0.67-
1.00) at a youth readership level of34%. 

The ratio of the probability of adver­
tising for a youth brand compared to an 
adult brand increased with increasing 
youth readership (Figure 2). At a youth 
readership level of 14% with all other 
variables evaluated at their mean val­
ues, the ratio of advertising probabili­
ties was 1.04 (95% CI, 1.03-1.04), indicat­
ing that youth and adult brands were 
about equally likely to advertise in these 

magazines. At a youth readership level 
of 4%, the ratio of probabilities was 0.43 
(95% CI, 0.29-0.58), indicating that youth 
brands were about half as likely to ad­
vertise in these magazines. At a youth 
readership level of 34%, the nl.tio was 
521 (95% CI, 4.87-5.54), indicating that 
youth brands were about 5 times more 
likely to advertise in such magazines. 

COMMENT 
To the best of our knowledge, this ar­

ticle is the first to examine systemati­
cally the relationship between cigarette 
brand-specific advertising and youth 
readership among a large, nearly com­
plete, sample of the most highly read 
magazines over a full year. This is also 
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• theh~;tstudy, toourknowledge,ofciga­
.. re'tte 'ad"\rertising in magazines that com­
pares advertising patterns for brands 
smoked by young adolescents with those 
smoked almost exclusively by adults. We 
found that youth brands were mOre 
likely than ad;\lt brands to advertise in 
magazines with a higher percentage of 
youth (ages 12-17 years) readers. 

Although young adult readership is 
a potential confounder of the observed 
relationship between advertising and 
youth readership in previous studies, 
our analysis controlled for the effects of 
young adult readership on the likelihood 
of cigarette brand advertising in maga­
zines. Both adult and youth brands were 
more likely (although not significantly) 
to advertise in magazines as young adult 
readership increased, buteven after con­
trolling for this effect, youth brands 
were still significantly more likely than 
adult brands to advertise in magazines 
with higher youth readership. The mag­
nitude of the effect of youth readership 
was also greater than that observed for 
young adult readership. The percentage 
of youth magazine readers was the only 
demographic variable that was signifi­
cantly related to cigarette advertising in 
magazines. 
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'\..lUI. U~ IV.lay De Illegal, Memo Says 
, .. 

• Media:, White House warning 
says ruI:s under consideration by 
~ might vi()Ia'" industry's 
fn:e..spe«h righrs. 

LISSA J. RUB'N 
'P4j1F ,f'-"f' 

ASHJNGTON-'the White How.: hi 
lOlising a rrm HaS to d~tr.T CongrlMll 

from Itnpos:ing 8wt:l;'pin, restriCtions on 
ctprettl! ;,dvcr\ll1l\g. ilrlJl.ring in a memo­
r;mdum ~t:lI(:duled. tOJ" n:-lciUlt' today that 
broad Itglalativr, rurbs woulrl "rilSe ~ignlf-

nt COI1SUtutrun;ij problems. ~ 
The memo.;I roPy of ,*'hir,b ..... as obtairu:d 

Sunday by 'rhr Timel, Co:I..1U doubt 011 tbt' 
h~~lj(l ot legi:cl;atingnl!!w cnrbs on Uldu.'1try 
9d\'f'rtising ptlIc:lirC'l 1Il tho! ah;r.'nce ell .. 
col'ntlrehr~'lve ~~ttkment ,u-rl'Plable In 
bothltide!l. [t unpJil"illy telil Llwl1l#tkcrs tru.1 
• broad boin on adv~rti:Jing IS poi:I!litl!l~ only It : 
tobicoo COmPi.Ille.S vl)Jllntully ,."gl"~' l(I it 

Therein !iroJ; it. lE'ghilittivc d.l.h!IlI;II:a. 'M)o 
1ndll~r)' has fJI4IdE' den th:aL \he prtct! PI a 
voluntary sgret!mcnt to curl:li! ad: ... ertitiTf' 
'8 h!g;~J;!li(\n ahit'!lrii!\JiI' toban"CI ~Q~ 
from (uLur,. c!w·adinn law!\ujL~ brout~ 
by peoplr. wno d:!I1m lnl:ir hulth bu; be n 
nanned by til .. , comp;.l!Ii~· ~rOo1U(tli. 

If ('.()n{!l~~ rl:'jrcUl th.::!t ([lIid ;:Iro 'iUO.nrl 
r";!.in~cuna ~ rif,hl to OlJJow ~Ut'h ;h:;al 
:trt.if)m.laWlrlOlkc~r9 mlC'ht h:tvl" to o;,'Ul: fflr 
PilKlI.,/I'c;' of mnr,.. modeH iI Ch,.!St8mK 
re!llridions that wnllrd not mrrin",r:J.n th~ 
lnd~try'!< free·~tl rilfh!.8. 

The White Houae memo g,.rvides 
deulled answers to Que.llonll 00 

t(lb;cco adv~jn,g Mid m.trk~UJiJ8Ilbmit­
Ud by Sen. Jahh I(cCain (R-Acb), chair­
ma.n d " commntee with jtu1Bcft.tkln over 
tobacco Jt'gi:rliation. ' 

On another key i.!sue, tb.e ClIJtO!I o1Irlmin-
it;tratlOQ S&m it wo\lld 11 etlon. by 
Con,greB3 to exempt Lbe ind y fronunti-
tru.tt blWl 110 tobK:t:" (!OlD Ulllid coo· 
lull WIth each other IIlIout prices. 

'·A.n .0~lnlSt O't!mpti that fll1owl!d 
toba(:C(I flrtnI UJ set pri intly f:QI.ud be 
used by {irma to mete; pr1[!e8 tx'j'~nd 
whal i.!I Otccu;lry lO dt youth lI:olCrkl"B 
and tbereby 1l'Ier~ at I.l'Ie ('tpe!UIe 
Of conJUIIlera." ~ Intm tell. 

In "ddiUon, the rne 18 the adminiJ-
tra~ Jll.roD.8ly e right af :!Itatea 
to enac.l tobicc:o mart iIInd advertUing 
re!t:rieuona Itrl;mger l.,ter.al curb, 
iIIpprovodby 

Bath points unde lie the ~gUJ"'tjve 
objecdved of tbc:in y, wJ'ljch baa ~.r:n 
r.cclrin&' a bro.t.d :loti e:umpUon.&S well 
iUI tbe gr«mptlDn oIIiIte tobaCUi loI ..... 

The Ih~mo lilt. igMrfl McCOIin', 
repeated I!lVib~O m;i.k~ llU8festi'~m' 
that woulrl help ~a C':ri.ft IfI1Blatwo 
that would Ml)VC tifoDd CWTCTlt FOOd o1Ifld 
Drug AdmJn1ma~ regul*tiIm C)f tobacco 

-­BiIlboatCI ad for Winston cignrerte~ in Se~llJe is COvered up last Decernber under F,I c:;ounty Boara or He~fth decl'e\t, 

8dv~l1iaing and marketinlt, Lawmllker. 
bave n:peatedly criUci2.ed the: White HtlllSe 
for refusing to aay rpeci/it:;,dty whd it 
'would &.eeefIt in a tooot:n)biIi, 

Neither McCain nOf the Whil.t' HOUl;r; 
..... mlld commet1t on the memo. 

The tobaCClO debat!!! i~ at a C':1'111l:;lJ pomtin 
CoT18l'U&. With ,evenl .;oaunIt~ s:c~f. 
ui~ to begill work on 1l!glli;slion tb:'g 
monUl, MeCail"l'B CommercE'. Scif'!nr.(' and 
Tr.n:q)Ortatlon Comm1t~ i, expktM to 
¥laJ1 work em a bill MOirch 12. 
C~~iona1 IJI.tr.TCBt In neW tobaCfO 

~ffUlat1tm 'Nar prompted by a p~d 
ar.Ulcment ~dlt'd wt rumm~ ~~fl\ 
the industry 4l\d the anOtn~yB tertel'illl of 40 
statu. The ~rnt.. t! .100pt.ed, would 
requite t.t:Ibaccoc:omp:trtin tapay thcatatell 
hund:redJ 01 biUioDa at dol I .. " over 25 yean 
aIld iIIr.cept. a Ytnu:.1 moratorium on toboJc:eo 
advel'Uainl. upec1ally ada aimed at teen_ 
aRers. In ~hange, the industry would 
rec~lve protettlOD from MUTe cla.ll-lIc:tion 
laW1lU1t&1.1nd Um1ta On the.' aDlOOnt of ftnure 
liability po1)"IDE'Ilta.. ht .ddJUon, t.obacco 
compantes would receive an .;ntitl'll!ct 
excmptJOD to itUOW them to ,d priceJ'l 
<DI'ediveJy. 

Strlnl.t'ut lIftJir. on lhc adv'~rLi3io; anrJ 
milrkeUhg of tobur.~o pr\'\cll,('u l~ 1I"t' ot tht! 
~hir.f gotl.'1 nf PUbJir. bultll ,r,rol1P1 They 
[!t~ r('('!nt $lll<ues pllblmhed in the JUllrna( 
of thtl Ameri<:;1n ~61irill .AJc~n. Iho\o\,'in, 
~hu }'ollnJ!!' peullJC wbu IJWD pnrmouonill 
tnbacco prOOucu :ml"b cU hilts and 'T·,hll'l!$ 
Ilml who rerogl!.JZI' ~obacCo;ads lite fliT mote 
li kely to bt.r.Qme lmnil;('fS th11n 1.h0lre who do 
IlUt. 

The&e gruupi hoi",,, I:w:en urginF, Congr('q 
IJ) leg.l!.l~1C many of the Idvr:rt1B:ltl&: restr1C 
tinns that Wl;iTe ptopcl'iC'd In the 3ettlflJ1'\('Dt, 
lnduding b:ln, 00 hillboard .,od onlir:(' 
ad'V"rtising, =1)1; well as ;I~ deplC'.tinr. hunm!1 
figure:c: or cclDnn c.b4r:.r.lJ;!rs Sllr.n as Jc)e 
Camel 

A II at the p~l rt'ftrletinttS Wdillt! 
almost C'trt.,ird.v be! C:MlIeng~ on Jat 

Arnen~n~ crwn(ll> il ml,P'lSr:rl by Con­
gtr.oc:II over ihdl.litry ulJjr.r.tions. l.Ir.coJ'dl.ng lI) 
tb. WhiLt HOWW! memo. 

The Sll~me t"fllirt hu !lIIid ilnullllJona 
on commeh:rill ape.:u-.h must hr. narrnwty 
tail(Jft'd. A b,1R (In billboard aO dcsiped to 
appe:.1 to adullJl uv,'eJi >IS In ehildmn m.i8hl 
not mc!('t the cnurt's tt.tL Similarly, ill pta. 
I'Ii'biuon I)I'l ualnG' e.lrtoon ch:lraeterll and 

hu",ilO ln1a.!l'eI Ul I.Idli publi~hcd by mi\8il.-
7>int'S th...~ are rel.ld Largely by aduiLr mJ.Cht 
be r!ll~d UD.COtU!Li\uUon<l1. 
Th~ Whilr. HOUM! FI'lp.mo IIrKUfB that the 

""1)A's hew tob.srr.o advertL'9ing linn mar­
I(o:un,s r~tiuTUl, whir.h are ~ilV,f chal. 
lenG'~ mtet1eri\l COllrt, r('prl!!ll'!l"1~ the enc::nt 
IIf what !.he ~v~rnment ran do witbout 
ralBlns lat ~l"Idment problem.!l, 
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Thanks to Tom, we have the FTC testimony. It lays out FTC's history of tobacco legislation, noting 
that in the FTC shares jurisdiction with FDA over regulation of food, over-the-counter drugs, 
medical devices, and cosmetics. 

It then calls for a reaffirmation of the FDA's authority while saying the FTC is willing to do more, 
saying: "We believe the FDA's efforts have been valuabler in promoting public health and that 
Congress should affirm FDA's authority to regulation tobacco products as it would any other drug 
or device. We also believe that the FTC can make a significant contribution to any post-settlement 
regulation of tobacco advertising." 

The testimony goes on to say that: 

1) At a minimum, legislation should not alter the FTC's current authority over unfair or 
deceptive acts and practices in the advertising or marketing of tobacco products. 

2) Should Congress determine that FTC has a role to play in administering the advertising 
provisions of the settlement, it would do so "vigorously and competently." 

The testimony then gives a strong statement against the anti-trust provisions of the settlement -­
after a detailed discussion, it concludes "the Commission believes that the industry has not 
established a need for any antitrust exemption in order to implement the proposed settlement. n 
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The Administration understands that separate and apart from any legislation, the tobacco 
industry will voluntarily agree in consent decrees and contracts to restrict its advertising and 
marketing of tobacco products. These voluntary limitations will include but go beyond 
restrictions imposed by the FDA in its August 1996 rule. 

Notwithstanding these agreements, the Administration will press for legislative language 
that confirms the FDA's authority to re ulate the advertising and marketing of tobacco products, 
as asserte In Its ugust 1996 rule. The Administration will carefully review any legislative 
language relating or referring to the industry's consent decrees or contracts to ensure that such 
language does not limit or in any way interfere with the FDA's use of this authority. The 
Administration also will carefully review such language to ensure consistency with constitutional 
requirements. 

The Administration supports legislation to require "Canadian-style" warning labels -- i.e., 
strengthened warnings (such as "cigarettes cause cancer" and "smoking can kill you") that appear 
on 25% of the front or display panel of tobacco products, printed in alternating black-on-white or 
white-on-black type. The Administration also supports legislation to require warnings of similar 
prominence on advertisements for tobacco products. 

Internal notes: 

The advertising and marketing restrictions in the settlement are very strong. They include 
all the restrictions in the FDA rule -- most notably, requirements of black-on-white advertising 
and bans on tobacco brand names in non-tobacco merchandise. The district court struck down 
these restnctions as inconsistent with the FDA's statutory authority. The Court of Appeals 
clearly will not reverse this decision, and the Supreme Court probably will leave it alone as well. 
The settlement also includes restrictions on advertising and marketing going far beyond the FDA 
rule, such as restrictions on point-of-sale advertising and bans on outdoor advertising, Internet 
advertising, the use of human images and cartoon characters, and payments for tobacco product 
placement in movies and other media. Congress could not enact such restnctlOns consistent with 
the Constitution. 

The above statement is written to emphasize that the restrictions on advertising are part of 
consent decrees and other contracts -- not part of our proposed legislation. To the extent the 
restrictions are a part of the legislation -- or seen as a condition of the legislation -~ serious 
constitutional issues will arise. To the extent the restrictions are a part only of the settlement 
agreements, they probably will be permissible as voluntary relinquishments of rights. 

The statement insists on statutory confirmation of FDA authority over the advertising and 
marketing of tobacco products. This grant of authority is valuable even though the settlement 
agreements go further than the FDA could, because the FDA will have no authority to enforce 



the contracts between the industry and the states. With a -specific grant of authority, the FDA 
itself could enforce the restrictions contained in its 1996 rule, as well as any other 
constitutionally permissible restrictions it might wish to impose in the future. 

2 

The statement contemplates that the legislation may refer to the consent decrees. Such a 
reference could make sense to bolster enforcement of the agreements, to include them within a 
broader severance scheme (~, what happens if a court invalidates part of an agreement?), or for 
certain other reasons. The statement, however, makes clear that the Administration will carefully 
scrutinize any reference of this kind to ensure that it does not interfere with FDA authority -- and 
more important, to ensure that it does not bring the advertising restrictions so far within the 
legislative scheme as to increase their vulnerability to constitutional challenge. 

The part of the statement relating to labels on packages and advertisements is consistent 
with the provisions of the settlement agreement. These provisions would strengthen significantly 
the existing warning labels, both in the starkness of the message and in its size and placement on 
tobacco products. 
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Tobacco Settlement 

I. Existing and Proposed Speech Restrictions 

FDA Regulations 

• tombstone in nonadult publications 
• no outdoor advertising within 1000 ft of schools or playground areas 
• tombstone on all outdoor advertising 
• no brandname sponsorship of athletic, social, & cultural events 
• no brandname marketing of nontobacco products 
• 30 day notice of advertising in new media 

Additional Restrictions Contemplated by the Proposed Resolution 

• no human images or cartoon characters in any advertising (effectively adding this 
restriction only as to adult publications) 

• no outdoor advertising 
• no advertising on the internet 
• no payments for product placement in movies, tv programs, or video games 
• no payments to "glamorize" tobacco use in media appealing to minors 
• rotational warnings and additional disclaimers on cigarette packages and cartons 
• limited tombstone point-of-sale advertising except in adult-only stores and tobacco outlets 
• corporate culture limitations on lobbying and requirement that Tobacco Institute be 

dissolved 

If the restrictions are to apply to settling as well as nonsettling parties and if they are to 
apply nationwide, the restrictions would have to be included in federal law , whether by statute 
or regulation. 

II. Outline of Restrictions Assuming the Government Asserts an Interest in Protecting 
Children 

o Any federal statute that conditions the limitation of a manufacturer's liability for 
tobacco-related injury claims on the manufacturer's entry into an agreement with the states 
should not reference (either implicitly or explicitly) any speech restrictions that may be contained 
in those state agreements. 

o A federal statute would confIrm FDA authority over tobacco advertising and 
distribution, and adopt the FDA's (or make its own) fmdings regarding the need for regulating 
tobacco advertising. 

o Whether or not the existing FDA advertising restrictions would be separately included 
in a federal statute, they would continue to have the force of law as regulations. 
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o A federal statute would expressly waive Donnant Commerce Clause constraints on 
state regulation of the tobacco industry. 

o A federal statute would expressly waive the preemption contained in the Cigarette 
Labeling Act and authorize the FDA to impose labeling requirements on packages, cartons, and 
advertising. 

o A federal statute or FDA regulations would contain the requirement that cigarette 
advertising and packaging contain new rotational warnings and additional disclaimers (regarding 
certain brand styles, such as "light" and "low"). 

o A federal statute or FDA regulations would contain a requirement that outdoor 
advertising carry warning messages of appropriate size. 

o The restrictions contained in any statute or regulations would also be included as 
j tenns in state court consent decrees, but would be redrafted to apply only to settling parties and 

to activities within the jurisdiction of the court entering the decree. These restrictions are: 

FDA restrictions: 

tombstone in nonadult pUblications 
no outdoor advertising within 1000 ft of schools or playground areas 
tombstone on all outdoor advertising 
no brandname sponsorship of athletic, social, & cultural events 
no brandname marketing of non tobacco products 
30 day notice of advertising in new media 

Additional restriction: 

rotational warnings and additional disclaimers 

V 0 Any additional advertising restrictions contemplated by the Proposed Resolution would 
be considered for inclusion only in the state court consent decrees. At a minimum, the 
restrictions would have to be amended to apply only to settling parties and to activities within 
the jurisdiction of the court entering the decree. The risk of successful constitutional challenge 
to the decree would be lessened if the restrictions were more narrowly tailored to achieve the 
government's interest in protecting children. Two examples of how such restrictions might be 
more narrowly tailored would be: 

no outdoor advertising within 1000 ft from areas frequented prlmiuily or 
in large numbers by children (but not just schools or playground areas) 

no direct payments for product placement in movies, tv programs, or 

2 
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video games aimed at, primarily viewed by, or viewed in large numbers 
by children 

o The general provision authorizing the FDA to regulate tobacco advertising would 
permit the FDA to craft additional, constitutionally permissible restrictions, including, for 
example, restrictions that would apply to the internet and to billboards. 

o The federal statute and consent decrees would contain appropriate severance 
provisions. 

• 
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The Administration understands that separate and apart from any legislation, the tobacco 
industry will voluntarily agree in consent decrees and contracts to restrict its advertising and 
marketing of tobacco products. These voluntary limitations will include but go beyond 
restrictions imposed by the FDA in its August 1996 rule. 

Notwithstanding these agreements, the Administration will press for legislative language 
that confirms the FDA's authority to regulate the advertising and marketing of tobacco products, 
as asserted in its August 1996 rule. The Administration will carefully review any legislative 
language relating or referring to the industry's consent decrees or contracts to ensure that such 
language does not limit or in any way interfere with the FDA's use ofthis authority. The 
Administration also will carefully review such language to ensure consistency with constitutional 
requirements. 

The Administration supports legislation to require "Canadian-style" warning labels -- i.e., 
strengthened warnings (such as "cigarettes cause cancer" and "smoking can kill you") that appear 
on 25% of the front or display panel of tobacco products, printed in alternating black-on-white or 
white-on-black type. The Administration also supports legislation to require warnings of similar 
prominence on advertisements for tobacco products. 

Internal notes: 

The advertising and marketing restrictions in the settlement are very strong. They include 
all the restrictions in the FDA rule -- most notably, requirements of black-on-white advertising 
and bans on tobacco brand names in non-tobacco merchandise. The district court struck down 
these restrictions as inconsistent with the FDA's statutory authority. The Court of Appeals 
clearly will not reverse this decision, and the Supreme Court probably will leave it alone as well. 
The settlement also includes restrictions on advertising and marketing going far beyond the FDA 
rule, such as restrictions on point-of-sale advertising and bans on outdoor advertising, Internet 
advertising, the use of human images and cartoon characters, and payments for tobacco product 
placement in movies and other media. Congress could not enact such restrictions consistent with 
the Constitution. 

The above statement is written to emphasize that the restrictions on advertising are part of 
consent decrees and other contracts -- !1Q1 part of our proposed legislation. To the extent the 
restrictions are a part of the legislation -- or seen as a condition of the legislation -- serious 
constitutional issues will arise. To the extent the restrictions are a part only of the settlement 
agreements, they probably will be permissible as voluntary relinquishments of rights. 

The statement insists on statutory confirmation of FDA authority over the advertising and 
marketing of tobacco products. This grant of authority is valuable even though the settlement 
agreements go further than the FDA could, because the FDA will have no authority to enforce 



the contracts between the industry and the states. With a specific grant of authority, the FDA 
itself could enforce the restrictions contained in its 1996 rule, as well as any other 
constitutionally permissible restrictions it might wish to impose in the future. 

2 

The statement contemplates that the legislation may refer to the consent decrees. Such a 
reference could make sense to bolster enforcement of the agreements, to include them within a 
broader severance scheme (~, what happens if a court invalidates part of an agreement?), or for 
certain other reasons. The statement, however, makes clear that the Administration will carefully 
scrutinize any reference of this kind to ensure that it does not interfere with FDA authority -- and 
more important, to ensure that it does not bring the advertising restrictions so far within the 
legislative scheme as to increase their vulnerability to constitutional challenge. 

The part of the statement relating to labels on packages and advertisements is consistent 
with the provisions of the settlement agreement. These provisions would strengthen significantly 
the existing warning labels, both in the starkness of the message and in its size and placement on 
tobacco products. 
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FIRST AMENDMENT ISSUES IN THE JUNE 20TH PRoPOSED REsOLUTION ON TOBACCO 

The June 20, 1997 Proposed Resolution on Tobacco ("Resolution") contains many 
restrictions on advertising and other expressive activities that raise serious questions under the 
First Amendment to the United States Constitution. Moreover, analysis of these questions is 
complicated by the fact that the Resolution is unclear as to which speech restrictions would be 
included in (a) a generally applicable federal statute; (b) a more limited federal statute that 
conditioned the receipt of certain benefits (such as immunity from punitive damage awards) on 
either compliance with the restrictions or entry into state consent decrees that contained the 
restrictions; or (c) consent decrees between the States and the tobacco companies. 

For ease of analysis, we assume in Section I of this Memorandum that each of the speech 
restrictions in the Resolution would be made mandatory and would be incorporated without 
condition in a federal statute. As we explain below, the Department of Justice currently is 
defending against First Amendment challenge the Food and Drug Administration's recent 
advertising and promotion regulations, which are . incorporated in the Resolution; and the 
Department believes that there is a good chance that the courts ultimately will uphold most, if 
not all, of those restrictions. We also believe, however, that there is a substantial risk courts II 
would conclude that the First Amendment prohibits most of the restrictions in the Resolution that I 
go beyond the FDA restrictions. 1 

In Section II, we consider whether otherwise unconstitutional restrictions could be 
salvaged by enacting a federal statute that makes such restrictions conditional, 1.&., that offers 
certain legal immunity in exchange for agreement to abide by those restrictions. We conclude \ 
that -- although the question is far from clear -- courts most likely would conclude (based upon 
the so-called "unconstitutional conditions" doctrine) that otherwise unconstitutional speech 
restrictions are not remedied merely by offering immunity from liability in exchange for an 
agreement to refrain from protected speech. 

In Section III, we consider whether the restrictions of doubtful constitutionality can be 
included in consent decrees to which the federal government will not be a party. The caselaw 
is very sparse on the question of whether, and under what circumstances, consent decrees 
between state and private parties may include terms that impose otherwise unconstitutional 
restrictions on the private parties' exercise of their First Amendment rights. We conclude that 
although the speech restrictions in question are more likely to survive constitutional challenge 
if they are part of a consent decree than if they are imposed by way of a "conditional" statute, 
there nonetheless is a significant risk that any restrictions that would be unconstitutional if 
imposed by a generally applicable statute also would be deemed unenforceable terms of the 
consent decrees. 

I Indeed, including these more questionable restrictions in a statute along with the FDA restrictions would 
endanger the fate of the FDA restrictions, unless Congress were to make clear that courts are to consider the two 
sets of restrictions entirely severable. 
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In conclusion, we recommend, based on our legal review, that the federal statute include, 
in a generally applicable form, those advertising and related restrictions that track the FDA 
restrictions.2 We also recommend that if the Administration considers critical or essential any 
other restrictions contained in the Resolution, such restrictions should, where necessary and 
possible, be conformed to constitutional requirements and then enacted as part of the generally 
applicable federal statute. 

1. GENERALLY APPLICABLE STATUTE 

We begin our substantive analysis by assuming, in section A, that the Resolution's speech 
restrictions are intended to serve the government's interest in protecting children from 
advertising about products that may not lawfully be sold to them, and conSidering whether those 
restrictions are sufficiently tailored to serve that interest. On this assumption, we review the 
proposed restrictions that track the FDA regulations that have already been promUlgated (and 
which the Department is currently defending) as well as the proposed restrictions that go beyond 
the present FDA regulations. We conclude that several of the restrictions that go beyond the 
FDA regulations may be insufficiently tailored to serve the governmental interest in protecting 
children. 

We then consider, in section B, a different and more controversial potential defense of 
the speech restrictions -- namely, that they are intended to serve the government's interest in 
protecting all consumers (including adults) from truthful, nonmisleading advertising that 
promotes a lawful but deadly and highly addictive product. This justification would be 
controversial because it would require the Supreme Court to recognize that the government has 
a legitimate interest in banning advertising in lieu of banning a deadly product that could not 
itself practically be made unlawful (because of its addictive properties and longstanding legality). 
We note that there is no direct Supreme Court precedent for the recognition of such an interest. 
We note also that the justification arguably conflicts with the rationale, if not the holdings, of 
some Supreme Court cases. Nevertheless, the special concerns that are presented by tobacco 
advertising may lead the Court to uphold restrictions that it would strike down if applied to other 
products. 

2 It is important to note, in this regard, that restrictions that would be constitutional if imposed pursuant to a 
generally applicable federal statute would not necessarily remain constitutional if imposed only as a "condition" of 
receiving some benefit: in that case, the resulting underinclusiveness of the restriction could fatally undennine the 
asserted governmental interest that would be advanced to justify the speech restriction. As the Supreme Court 
recently explained in Rubin v. Coors Brewing Co" 115 S. Ct. 1585 (1995). selective application of a restriction 
on commercial speech 'brings into question' the true purpose of that restriction. ll!. at 1592. If the government 
imposes advertising constraints on some commercial speakers, but declines to do the same as to an analogous class 
of speakers, the disparate treatment can "undermine and counteract" the effects of the imposition, and suggest that 
the government i. not truly or fully committed to advancing its claimed interest. Id. at 1592-93. 

- 2 -
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A. Assuming a Governmental Interest in Protecting Children 

1. Codification of FDA Restrictions. 

The hypothetical federal statute would, first, codify the commercial speech restrictions 
that the FDA recently has promulgated. ~ 21 C.F.R. §§ 897[fill in cite], 61 Fed. Reg. 44396 
(Aug. 28, 1996). The district court in Coyne Beahm. Inc. v. FDA, 958 F. Supp. 1060 
(M.D.N.C. 1997), enjoined implementation of those restrictions because it concluded that the 
FDA lacked statutory authority to impose them. Id. at 1083-86. That decision presently is on 
appeal to the Fourth Circuit. Because of its statutory holding, the district court had no need to 
address the constitutional challenges to those restrictions, see id. at 1086 n.33; but the 
Department of Justice has forcefully argued in the Coyne Beahm case that the FDA restrictions 
should survive First Amendment challenge under the Central Hudson standard, because they are 
appropriately tailored attempts to restrict advertising that would be seen by, and appeal to, 
minors, a group of persons who may not purchase (or, in many states, use) the product 
advertised. ~ Central Hudson Gas & Elec. Com. v. Public Servo Comm'n, 447 U.S. 557 
(1980). 

The principal FDA restrictions, if implemented, would be the following: 

(i) In most media, images and color could not be used in tobacco advertising; 
instead, such advertising "shall use only black text on a white background" -
Le., what commonly is known as "tombstone" advertising. 21 C.F.R. 
§ 897.32(a). This restriction would not apply to advertising in "adult 
publications" or in facilities that are restricted to adults. 21 C.F.R. 
§ 897.32(a)(I)-(2); see also 21 C.F.R. § 897.16(c)(2)(li). An "adult publication" 
is one whose readership is at least 85 percent adult and includes less than two 
million children. 21 C.F.R. § 897.32(a)(2)(i)-(ii). This includes, for instance, 
publications such as Newsweek. In such periodicals, colors and images would 
be unrestricted. 

(li) There could be lli2 outdoor advertising of tobacco products - even tombstone 
advertising - within 1,000 feet of any elementary or secondary school or any playground 
in a public park. 21 C.F.R. § 897.30(b). Outside that I,DOO-foot radius, outdoor 
advertising of tobacco products would be restricted to tombstone advertising. 

(iii) Tobacco manufacturers could not sponsor athletic, social, and cultural events "in 
the brand name" of a tobacco prOduct. 21 C.F.R. § 897.34(c). Manufacturers would 
remain free to sponsor such events; the regulation simply would require them to do so 
in their own cOIpOrate name rather than in the name of their tobacco products. 

(iv) Tobacco manufacturers and distributors could not market non-tobacco products and 
services under tobacco brand names. This restriction is designed to reach items such as 
tee shirts, caps, sporting goods, and other items bearing tobacco brand names. 21 

- 3 -
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C.F.R. § 897.34(a). 

(v) Tobacco manufacturers, distributors, and retailers would have to provide written 
notice to the FDA 30 days prior to using new advertising media; and the notice "shall 
describe the medium and discuss the extent to which the advertising ... may be seen by 
persons younger than 18." 21 C.F.R. § 897.30(a)(2). The object of the notice 
requirement is to .. giv[ e] the agency an opportunity to review the problems presented by 
a new media and to design new regulations or adapt current ones." 61 Fed. Reg. 44501. 
This would not impose any restriction on the use of new media for tobacco advertising. 
In particular, it would not require manufacturers, distributors, or retailers to obtain per­
mission or approval from FDA before using new media.3 

The cumulative effect of these regulations - in particular the fITst two - together with 
the statutory prohibition on radio and television advertising of cigarettes and little cigars, 15 
U. s. C. § 1335, would be that (i) tobacco advertising could not include color or images except 
in so-called "adult" publications; and (li) all tobacco advertising would be prohibited within 1000 
feet of a school or playground, on radio and television, in "sponsored" events, and on 
nontobacco products (such as t-shirts). 

TIle FDA has attempted to tailor its regulations to restrict advertising in a manner directly 
related to the "unlawful" aspects of tobacco advertising - namely, advertising that effectively 
is an offer of sale to minors of a product that they may not lawfully purchase. The agency 
would be able to do this without any constitutional constraint were it not for the incidental effect 
that such restrictions would have on receipt by adults of such advertising. In performing the 
Central Hudson analysis,4 courts should be cognizant of the fact that the restrictions are aimed 
at the Government's wholly legitimate and compelling interest in curtailing minors' use of 
tobacco products, rather than at restricting adults' rights to receive information about their 
consumer choices. 

, 'The Resolution, citing FDA regulation § 897.30(a)(2), would purport to "[r)estrict tobacco advertising to 
FDA-specified media." Resolution at 8. In fact, as explained in the text, there is nothing in the FDA regulation 
that would restrict tobacco advertising in new media. The cited regulation merely would require manufacturers to 
give written notice to the FDA 30 days prior to using new advertising media. There would be no requirement that 
FDA approve use of new media - it would be merely a 'preview,' or 'first-look,' requirement that would provide 
the agency a reasonable opportunity to examine the possible effect of such advertising on minors and take 
appropriate prophylactic steps, if necessary, to ameliorate any negative effect that such advertising might create. 
We are assuming that the federal statute contemplated in the Resolution would simply track the FDA "preview" 
regulation, and would not actually prohibit advertising in new media. 

• The Central Hudson analysis asks as a threshold question ("first prong') whether the regulated speech is 
'related to unlawful activity' or is misleading. 447 U.S. at 564. If so, the speech can be freely regulated by the 
Government; if not, the next issues to be considered are: "whether the asserted governmental interest is substandal" 
('second prong'); 'whether the regulation directly advances the governmental interest asserted' ('third prong"); 
and 'whether [the regulation] is not more extensive than is necessary to serve that interest' ('fourth prong"). Id. 
at 566. 

- 4 -
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There can be no doubt that the Government has a sufficiently substantial interest in 

discouraging the use of tobacco products by minors. Accordingly, the second CentrnI Hudson 
prong is met without question. Moreover, we think the FDA was plainly justified (as Congress 
would be, especially if it took notice of the FDA's evidentiary record) in concluding that 
significant limitations on children's access to tobacco product advertising -- especially to the 
powerful use of color and imagery in such advertising -- will help to reduce significantly minors' 
demand for, and use of, such products, and thereby benefit public health. Accordingly, the third 
prong of the Central Hudson inquiry could be satisfied (especially if Congress took notice of the 
FDA's evidence and fmdings in incorporating the regulations in a statute). 

The only difficult question is whether, under prong four of CentrnI Hudson, the FDA 
regulations are "more extensive than is necessary to serve [the governmental] interest." 447 
U.S. at 566.5 An important factor that courts must consider in applying this prong of Centm! 
Hudson is whether, in protecting minors, the government entirely or unnecessarily restricts adult 
access to truthful, nonmisleading information about products that may lawfully be sold to them. 
As the Court explained in striking down a restriction on advertising for contraceptives in Bolger 
v. Youngs' Drug Products COlP., 463 U.S. 60 (1983), "the govermnent may not 'reduce the 
adult population ... to reading only what is fit for children.'" IQ" at 73-74 (quoting Butler v. 
Michigan, 352 U.S. 380, 383 (1957». 

The Department of Justice's district court brief in the Coyne Beahm litigation argues that 
the FDA regulations satisfy prong four, by (i) carefully targeting the types of advertising that 
are most appealing to minors, and imposing greater restrictions on advertising in the media in 
which minors are most likely to encounter tobacco advertising; and by (ii) permitting the con­
tinued availability of alternative channels for manufacturers and sellers of tobacco products to 
communicate important information regarding their products, a fact that weighs heavily in 
assessing the fit between the Government's regulatory means and ends under prong four of 
CentrnI Hudson .. ~ Florida Bar v, Went for It. Inc., 115 S. Ct. 2371, 2380-81 (1995). 

With respect to the latter point, the Department's brief in Coyne Beahm argues that the 
FDA regulations have been carefully tailored to preserve, rather than impair, the ability of 
manufacturers to provide to potential adult consumers pertinent information that might permit 
those consumers to make "'intelligent and well informed'" private economic decisions. 44 

, In Board of Tn!stees of tbe Slate Univ. of N.Y. v. Fox, the Court beld squarely that this inquiry does not 
amount to a 'least re"rictive means' test. 492 U.S. 469 (1989). Instead, the Court's decisions require 

a "fit' between the [government's] ends and the means chosen to accomplish those ends, '" a fit 
that is not necessarily perfect, but reasonable; that represents not necessarily the single best dispo­
sition but one whose scope is "in proportion to the interest served'; that employs not necessarily 
the least restrictive means but ... a means narrowly tailored to achieve the desired objective. 
Within those bounds we leave it to governmental decisionmake,. to judge what manner of 
regulation may best be employed. 

[d. at 480 (citations omitted). 

- 5 -
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Liquonnart. InC. v. Rhode Island, 116 S. Ct. 1495, 1505 (1996) (principal opinion) (quoting 
Virginia State Board of PhannacY y. Virginia Citizens Consumer Council. Inc., 425 U.S. 748, 
765 (1976». See also Bates v. State Bar of Arizona, 433 U.S. 350, 364 (1977). Moreover, 
with the sole exception of outdoor advertising within 1000 feet of schools and playgrounds, 
which poses special risks with respect to children, the FDA regulations would allow certain and 
important product information to be conveyed. 6 And, to the extent that the regulations affect 
the form of tobacco advertising, for example by restricting the use of images and colors, they 
would do so not in order to linlit the flow of information to adults, but rather solely to reduce 
the effect of the advertising on children, an audience that plaintiffs have no First Amendment 
interest in reaching, and one that the manufacturers publicly disavow any desire to sell to. 
FDA's adoption of its restrictions on images reflects a careful effort to reduce the special appeal 
of tobacco advertising to minors without intruding unduly on the ability of the tobacco industry 
to provide valuable factual product infonnation about their products to adults so that those adults 
may make intelligent and well-informed economic decisions. 

2. Additional Advertising Restrictions. 

In addition to the FDA-promulgated restrictions, the hypothetical legislation also would 
(i) ban all use of human images and cartoon characters and (ii) ban all tobacco advertising 
outdoors and on the Internet. Resolution at 9. We are assuming for pUIpOses of this section that 
Congress's reason for enacting these additional advertising restrictions, like the rationale for the 
FDA restrictions, would be to reduce advertising's seductive effect on minors and thereby 
decrease the incidence of teenage use of tobacco products. Nevertheless, this combination of 
additional prohibitions would raise serious constitutional questions because it would appear that, 
under the proposed legislation, the only media that would remain available for tobacco 
advertising would be direct mail, magazines and newspapers. And even in those media, nothing 
but "tombstone" black-and-white text would be allowed, except in so-caUed "adult" publications, 
which could contain color and image tobacco advertising, so long as it did not depict human 
figures or cartoon characters. 

a. The Additional Image Restrictions. 

We believe that it will be much harder to persuade courts that the additional image 
restrictions will materially advance the government's interest in diminishing teenagers' use of 

• The FDA would prohibit even tombstone advertising within 1000 feet of a school or playground, despite the 
agency's determination that, in all other settings, tombstone advertising would not present such a serious risk to 
children. It might be argued, then, that a similar "tombstone-only" limitation should have sufficed for outdoor 
advertising near schools. Nonetheless, the FDA banned tombstone advertising in that setting because the agency 
concluded that outdoor advertising in the vicinity of schools and playgrounds intrudes on children in a way that other 
advertising media do not - it results in prolonged exposure of tobacco advertising to an effectively captive 
audience. FDA therefore determined that the less restrictive alternative of image and color restrictions would not 
suffice to ameliorate the message conveyed· to children by such advertising. 61 Fed. Reg. 44507-08. 
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tobacco products. The FDA regulations are based on the assumption that image advertising in 
adult publications - i..!;., publications whose readership is at least 85 percent adults and includes 
less than two million children - did not create a significant problem with respect to children. 
FDA identified magazines that were of substantial interest to children under 18, and an 85 
percent figure appeared to distinguish those magazines from others that were not as interesting 
to children. 61 Fed. Reg. 44513. FDA supplemented the 85 percent figure with a limit of two 
million young readers because youth readership of more than two million "is so great that the 
publication can no longer be considered to be of no interest to those under 18." 61 Fed. Reg. 
44514. 

The legislation would go beyond this and ban the bulk of image advertising even in 
periodicals that are overwhelmingly read by adults and to which the FDA found it unnecessary 
to extend its image prohibition. Of course, eliminating human and cartoon figures from "adult" 
periodicals -- such as Newsweek -- will have some marginal beneficial effect on the smaller 
group of children who read such publications. However, the fate of such a restriction would be 
questionable, in light of the fact that it would eliminate the only remaining effective outlet for 
disseminating such image advertising to adults. Courts may well conclude that in order to be 
"carefully tailored" to serve an asserted governnlental interest in protecting kids, a regulation 
must leave available -- as the FDA regulations would -- sufficient means by which images can 
be disseminated to adults. ~ Bolger, 463 U.S. at 73-74. 

Indeed, for this reason, inclusion of the "additional" image prohibitions might well 
undermine the governnlent's ability to justify the FDA's narrower restrictions on image and 
color tobacco advertising, since the provision would entirely prohibit the conveyance of such 
images and color to adults. Therefore, we believe that the marginal benefits that might be 
realized by closing the "adult publication" loophole with respect to image advertising likely are 
outweighed by the substantial risks that such a restriction would create (at least insofar as the 
government attempts to justify the restrictions on the theory that it may regulate advertising that 
is directed at unlawful consumers). 7 

b. The Additional Media Restrictions. 

Even more difficult to sustain (as we explain below) would be the legislation's prohibition 
on tombstone advertising about the function, price, etc., of tobacco products (i) outdoors and 
(ii) on the Internet. What is more, enacting these broad prohibitions on tombstone advertising 
might well threaten the constitutionality of the whole "combination" of statutory advertising 
restrictions, because the practical effect - when such prohibitions are overlaid on the remainder 
of the advertising restrictions - is that tobacco manufacturers and retailers essentially would be 

, Moreover, courts may well find that the additional restriction on cartoons and human figures i. ratally 
undcrinc1usive, since it would not reach other images, including most prominently (nonanimated) images of 
animals. Unless Congress has some evidence that animation and human images create a greater risk of 
underage use of tobacco products than, say. images of real animals, then at the very least this discrepancy 
probably should be eliminated. 
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reduced to conveying infonnation about their products in "adult" publications and direct mail. 
As a result, courts may simply invalidate the advertising restrictions wholesale: rather, than 
trying to pick and choose from among provisions in a comprehensive regulatory scheme, courts 
might well de<:line to engage in severance analysis, and instead send the matter back to Congress 
to come up with a coherent and constitutional framework from scratch. ~ Reno y. ACLU, 
No. 96-511, slip op. at 39 & n.49 (June 26, 1997). 

i. Outdoors. Courts likely would conclude that the restriction on tombstone 
advertising outdoors is "more extensive than necessary" to serve the government's interest in 
reducing the appeal to children (thus failing prong four of the Central Hudson test), in light of 
the FDA's conclusion that such tombstone advertising causes little hann to children outside the 
unique "captive audience" context near schools. 8 

ii. The Internet. As for the Internet, it would be reasonable for Congress to 
conclude that children might be especially susceptible to tobacco advertising - even tombstone 
advertising - in that new medium" Nevertheless, Congress presumably could, in lieu of 
prohibiting tobacco advertising OD the Internet, simply require tobacco advertisers to "tag" their 
advertisements in a manner that allows parents readily to block their children's access to such 
advertising. H this obvious less restrictive alternative would satisfy the government's interest 
to virtually the same extent as an absolute prohibition, courts almost certainly would invalidate 
the more extreme restriction. ~ Reno y. ACLU, No. 96-511, slip op. at 33 (June 26, 1997) 
(explaining that compelled tagging schemes are an obvious less restrictive alternative to banning 
Internet transmission of content hannful to minors). Other less restrictive means may also be 
available, such as limiting restrictions to those Internet sites as to which there is some evidence 
that children are likely to constitute a substantial or predominant percentage of the users. 

• The risk of invalidation would be especially acute in a legal challenge brought by vendors, who would be 
prohibited from using "brand" advertising "directed outside from a retail ostablishment. II Resolution at 9. For 
example, a convenience store owner apparently could not post a sign on her storefront tbat reads IIWe sell Camels," 
even if that store is more than 1000 feet from a.oy school or playground. Such a vendor might have little other 
means - and certainly no effective means that is not prohibitively expensive - of advising the adult public that she 
sells Camels. Accordingly, this application of the legislation almost certainly would be declared unconstitutional. 
See Linmark Associates. Inc. v, Wmingboro, 431 U.S, 85,93 (1977). By contrast, the proposed 'point-of-sale" 
advertising restrictions, ru Resolution at 9 and Appendix VII, would still permit vendors significant opportunity 
to inform in-store customers about the products they sell, . 

, We note, however, that -- unlike the media as to which the FDA accumulated evidence for purposes of its 
regulations - there is not likely to be any current evidence demonstrating the risk to children of Internet advertising. 
An Internet restriction would be easier to sustain after development of some evidence that there is advertising on 
the I ntemet that causes harm. 
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3. Product Placement. 

The hypothetical legislation would ban "direct and indirect payments for tobacco 
product placement" in movies, television, etc. Resolution at 9. This prohibition is intended to 
refer to brand-name product placement. If we are correct about trus, the provision is analogous 
to the proposed FDA restrictions on sponsorship and merchandising. We have argued in Cgyne 
Beahm that such restrictions are constitutional, since a brand-name product placement for all 
intents and purposes is a proposal to engage in a commercial transaction, which is the defInition 
of commercial speech. See Board of Trustees of SUNY v. Fox, 492 U.S. 469, 473-74, 482 
(1989). As with the FDA's sponsorship restriction, the proposed ban on brand-name product 
placement would be designed to "reduce the 'friendly familiarity' [among children] that [such 
placement] generates for a [tobacco] brand," 61 Fed. Reg, 44527, by eliminating a principal 
means by which minors are exposed to brand-name appeals. We note, however, that insofar as 
it were easy to identify certain categories of movies to which children have little or no access 
(such as NC-rated fllms) , or certain hours at which children rarely watch television, the 
prohibition should not extend that far. 

4. Funding for "Glamorizing". 

The legislation also would prohibit manufacturers from making "direct and 
indirect payments to 'glamorize' tobacco use in media appealing to minors, including [music]." 
Resolution at 9. This prohibition on "glamorizing" presents particularly novel questions. 
Depending on the context, speech restricted by this prohibition could be considered commercial 
speech subject to Central Hudson, political speech subject to traditional First Amendment 
scrutiny, or some novel category of speech subject to an entirely separate constitutional standard 
of review. In any event, the term "glamorizing" could lead to vagueness and overbreadth 
challenges, Insofar as this provision would prohibit manufacturers of tobacco products, not from 
"generic" advertising or "brand-name" product placement, but instead simply from paying other 
persons to include, in their popular media, expression that implicitly extols the use of cigarettes 
and smokeless tobacco -- for example, paying a movie studio to have characters in its movies 
smoke cigarettes -- such conduct might not be relegated to the category of "commercial speech, " 
since it is not obvious that the funding itself nor the expression that is funded would typically 
be perceived as a proposal to engage in a commercial transaction. ~ Eru>, 492 U.S. at 473-74, 
482. On such a theory, the restriction would be subject to strict scrutiny under the First 
Amendment. It is unlikely that it could survive such scrutiny, since governmental attempts to 
restrict (or permit liability for) fully protected speech simply because that speech makes 
dangerous behavior "attractive" to children generally are impermissible. lo 

10 Se<:. e.g., Kingsley Int'l Pictures Corp, v. Regents of the Univ. of New York, 360 U,S, 684 (1959), 
(State could not refuse to grant a license for exhibition of the film "Lady Chatterley's Lover" simply because 
that film allegedly "present[s] ... adultery as a desirable. acceptable and proper pattern of behavior, " id. at 
685); Video Software Dealers Aso'n v. Webster, 968 F.2d 684 (8tb Cir. 1992) (invalidating on constitutional 
grounds state statute prohibiting the sale or rental to minors of videos "depicting violence"); Herceg y. Hustler 
Magazine. Inc .• 814 F.2d 1017 (5th Cir. 1987) (First Amendment bars liability against magazine where reader 
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5. Restrictions on Trade Associations. 

Under Title I.G. of the Resolution (pages 22-23 & Appendix IV), the Tobacco Institute 
and the Council for Tobacco Research would be dissolved. If done by statute, this arguably 
could be an impermissible bill of attainder, assuming there is not substantial evidence of 
wrongdoing by such associations. 11 And, insofar as such trade organizations are principally 
engage.d in protected activities, such as petitioning, the compelled dissolution also would be a 
fairly clear violation of the constituent members' First Amendment rights of expressive 
association, unless such dissolution were necessary to address a compelling state interest. See 
Roberts v. United States Jaycees, 468 U.S. 609, 6IX-XX (1984); Sanitation & Recycling 
IndustJ:y. Inc. y. City of New York, 107 F.3d 985, 998-1000 (2d Cir. 1997). 

Manufacturers of tobacco products also would be prohibited from forming new trade 
associations except in accordance with strict procedures and federal oversight designed to ensure 
compliance with antitrust and other applicable laws. Resolution at 50. These continuing 
restrictions on future trade associations, including "continuing oversight" by the Department of 
Justice of the "structure, by-laws and activities" of such organizations, Kl., might violate 
members' rights to expressive association, unless there were evidence of misconduct (including 
antitrust violations) by such organizations, or unless such restrictions would otherwise satisfy 
the strict scrutiny required under Roberts. 

accidentally committed suicide while attempting technique of autoerotic asphyxiation described therein), cert. 
denied, 485 U.S. 959 (1988); Eclipse Enterprises v. Gulotta, 942 F. Supp. 801 (E.D.N.Y. 1996) (invalidating 
OD constitutional grounds local law criminalizing sale to minors of trading cards depicting a 'heinous crime, an 
element of a heinous crime, or a heinous criminal'); Watters y. TSR. InC., 715 F. Supp. 819 (W.O. Ky. 1989) 
(First Amendment bars liability against manufacturer of 'Dungeons and Dragons' game for failure to warn, 
where "mentally fragile' person committed suicide after having become consumed with the role·playing nature 
and fantasy of the game), aff'd on other grounds, 904 F.2d 378 (6th Cir. 1990); Zamora v. CBS, 480 F. Supp. 
199 (S.D. Fla. 1979) (First Amendment bars liability against television networks to recover damages where 
television violence allegedly caused viewer to become addicted and desensitized to violent behavior, resulting in 
his killing an 83-year-old woman); Yakubowicz v. Paramount Pictures Corn., 536 N.E.2d 1067 (Mass. 1989) 
(First Amendment bars liability against producer of motion picture where viewers killed a youth while allegedly 
imitating the violence depicted therein); DeFilippo v. NBC. Inc .. 446 A.2d 1036 (R.I. 1982) (First Amendment 
bars liability against t.elcvh,ion network where viewer accidentally committed suicide whHe attempting banging 
stunt he saw on the 'Tonight Show'); Olivia N. y. NBC. Inc., 126 Cal. App. 3d 488 (Cal. Ct. App. 1981) 
(First Amendment bars liability against television network where viewers raped a minor with a bottle while 
allegedly imitating such a rape depicted in television drama); Walt Disney Productions. Inc. y. Shannon. 276 
S.E.2d 580 (Ga. 1981) (First Amendment barred liability against producer and broadcaster of television 
program where child sustained injuries while seeking to reproduce a sound effect demonstrated for children on 
'Mickey Mouse Club'). 

II If it had been demonstrated that the associations in question had been engaged in widespread unlawful 
conduct, compelled dissolution might be permissible to prevent similar future misconduct. See. e. g .. Hartford­
Empire Co. y. United States, 323 U.S. 386, 428 (1945); Sanitation & Recycling Industry, \07 F.3d at 999. 
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6. Requiring Commitment to Corporate Principles and Restricting Lobbying Activity 
Not in Confoonity with Such Principles 

Manufacturers of tobacco products would be required to "promulgat[e] corporate 
principles that express and explain the company's commitment to compliance, reductions of 
underage tobacco use, and development of reduced risk tobacco products." Resolution at 22. 
If this sinlply requires companies to publish a commitment not to engage in certain proscribed 
conduct, this would not appear to raise serious constitutional problems. See. e.g., Reno Hilton 
Resorts, 319 I'I."LRB 1154, __ (1995). (It would, for example, be analogous to the common 
employer notice to the effect that "We do not discriminate and are an equal-opportunity 
employer. ") But insofar as manufacturers would be required not only to state what they are 
doing and will do as required by law, but also to state that they are doing so because of 
"principles" to which they are "committed," that would raise compelled-speech problems. This 
provision should be drafted in a manner that makes clear that companies are not required to 
swear to a belief that certain conduct is not only mandated, but morally correct. See. e. g., 
Wooley v. Maynard, 430 U.S. 705 (1977); West Virginia State Board of Educ. y. Barnette, 319 
U.S. 624 (1943). Cf. Pacific Gas & Blec. Co. v. Public Utilities Comm'n of California, 475 
U.S. 1 (1986). 

In addition, lobbyists for manufacturers would be required to agree in writing that, in 
their lobbying activity, they will "fully abide by the manufacturer's business conduct policies and 
any other policies and commitments as they apply, especially those related to prevention of youth 
tobacco usage." Resolution at 22. This seems to contemplate that manufacturers and! or their 
lobbyists would be prohibited from lobbying to achieve certain ends, and therefore it would 
appear to violate the First Amendment right to petition. See. e.g., City of Columbia v. Omni 
Outdoor Advertising, Inc., 499 U.S. 365, 379 (1991). 

7. Government Speech Using F!!rmarked Funds. 

Manufacturers of tobacco products would be required to pay large sums of money to the 
United States, some of which would be earmarked for an extensive anti-smoking canlpaign by 
the Department of Health and Human Services. Resolution at 36-37. It could be argued that 
this would raise compelled-speech problems, but we think that the First Amendment does not 
restrict the government from engaging in anti-tobacco speech that is paid for by a tax on tobacco 
products, at least so long as there is no threat that the speech would reasonably be attributed to 
the manufacturers. 

B. Assuming a Governmental Interest in Protecting All Consumers, Including Adults 

When taken together, the advertising regulations in the Resolution would appear to ban 
tobacco advertising in all media except for direct mail, magazines and newspapers. And even 
in those media, nothing but "tombstone" black-and-white text would be allowed, except in 50-

called "adult" publications, which could contain color and inlage tobacco advertising, so long 
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as it didn't depict human figures or cartoon characters. Although for the reasons that we have 
set forth we believe that the breadth of some of the restrictions may undertnine the contention 
that they are carefully tailored to protect minors, that very breadth might support an argument 
that the restrictions directly advance a governmental interest in reducing the general use by 
consumers (adults and minors alike) of a product that is (i) extremely dangerous but (ti) 
impossible to ban without giving rise to an extensive black market (due to the highly addictive 
nature of the product). 

Although dependent on a novel and controversial argument, a ban (or near ban) on 
tobacco advertising, it might be argued, would provide the only effective means of reducing 

. consumption given the severe societal costs and relative ineffectiveness of banning the product. 
On this view, the very fact that the restrictions are so comprehensive makes them less 
constitutionally suspect. The highly addictive nature of tobacco, when combined with its severe, 
adverse health consequences, makes it in some sense unique among lawfully available products. 
In this respect, it could be argued that the government has an interest in suppressing the 
promotion of tobacco that is analogous to its interest in suppressing the promotion of other 
addictive and dangerous drugs such as cocaine, heroin, and marijuana. Although the sale of 
cocaine, heroin, and marijuana has been banned, this fact arguably should not be dispositive. 
For example, if the government would be free to prohibit the promotion of the use of marijuana 
if it were to determine for law enforcement reasons that the drug should be decriminalized, the 
government arguably also should be permitted to continue the ban on advertising about that 
product, which would have remained banned but for the unacceptably high societal costs (such 
as black markets) of the ban. Moreover, to the extent that tobacco may be analogous to other 
lawful products, alcohol would appear to be the only one that shares with tobacco the twin 
properties of being both addictive and physically dangerous. (Although gambling might be said 
to be equally addictive, it is not physically dangerous.) Given the nation's unilappy experience 
with the prohibition of alcohol, the analogy between alcohol and tobacco might lend support to 
the government's contention that banning tobacco advertising constitutes a legitimate means of 
reducing consumption and avoiding the certain adverse consequences of prohibition. (The 
government could further conclude, however, that tobacco is unlike alcohol in an important 
respect -- namely, that even the use of a small daily quantity of tobacco is dangerous, typically 
addicting and has no measurable benefits to health.) Thus, the argument that tobacco is a unique 
product is not inllerently implausible, and, for that reason, the government would at most be 
arguing for a limited exception to the general rule that the government may not ban all (or nearly 
all) truthful, nonmisleading advertising about a lawful product. 

Such an argument would not require the Court to overhaul commercial speech doctrine. 
Indeed, the argument could draw support from the fact that it arguably comports with all prongs 
of the prevailing Central Hudson standard: the government has a substantial interest in reducing 
tobacco consumption as a result of its adverse health consequences; a ban on advertising directly 
advances that interest by suppressing the demand for the product; and a ban is narrowly tailored 
to the goal of reducing consumption given the practical impossibility of banning the sale or use 
of an addictive product that has been legal for so long. On this view, the purpose of the Central 
Hudson test is not to prohibit the government from banning advertising about certain lawful 
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products, but merely to ensure that such bans are in fact designed to serve the claimed 
governmental interest. Although the Court struck down regulations of alcohol advertising in 
both Rubin and 44 Liquonnart. neither case technically forecloses this· reading of Central 
Hudson. In each of those cases, the Court's holding ultimately rested on the underinc1usiveness 
of the regulation at issue, not the impennissibility of the governmental interest in reducing 
consumption by banning promotion. Moreover, the Court has not directly addressed an 
argument that a ban on advertising of a lawful addictive product may be necessary due to the 
certain adverse consequences that would attend the ban of such a product. 

We caution that such an argument would be very controversial. The Court likely would 
view it as a variation of the argument that the government's supposedly greater power to ban 
a product affords it the lesser power to ban advertising about the product. That argument 
appears to be one that has fallen into disfavor with the Court. Although the Court relied on the 
rationale in upholding Puerto Rico's ban on in-state gambling advertising, ~ Posadas de Puerto 
Rico Associates v. Tourism Co. of Puerto Rico, 478 U.S. 328 (1986), the Court recently 
described that portion of Posadas as mere dicta in striking down a federal restriction on 
advertising about the alcohol content of beers. ~ Rubin y. Coors Brewing Co., 115 S. Ct. 
1585, 1589 n.2 (1995). Moreover, two tenns ago, in striking down a state law banning alcohol 
price advertising in 44 Liquormart Inc, v. Rhode Island, 116 S.Ct. 1495 (1996), all nine Justices 
agreed that Posadas applied too lenient a version of the Central Hudson test. The lead opinion 
in that case expressly rejected the greater-includes-the-Iesser argument because it was premised 
on an impennissibly paternalistic assumption about the capacity of adults to make rational 
judgments regarding lawful products. ~ 116 S. Ct. at 1510-1513 (opinion of Stevens, 
Kennedy, Ginsburg, and Thomas, JJ.); accord ill. at 1517 (Thomas, J.). We are also concerned 
that the Court would not look favorably on an argument premised on the peculiarly dangerous 
(and addictive) nature of tobacco, as both Rl!.l2i!! and Liquonnart involved regulations of alcohol 
advertising. In fact, the lead opinion in Liquonnart expressly rejected the notion that there was 
a vice exception to the First Amendment. ~ ill. at 1513. 

Perhaps even more importantly, it might prove cliffi.cult to show it is by no means clear 
that a ban on advertising would in fact satisfy the final prongs of the Central Hudson test. The 
government would have to show, first, that a ban on advertising directly advances the 
governmental interest in reducing consumption. It may be difficult to prove that advertising not 
covered by the FDA restrictions actually serves to attract new users and not simply to affect 
brand preferences. In addition, the government would have to show that a complete ban would 
be narrowly tailored to serve the governmental interest in reducing consumption of a deadly 
product. The decision in 44 Liquoonart suggests that such a showing could be difficult. In that 
case, the lead opinion emphasized the special dangers that attend complete bans on truthful, 
nonmisleading advertising about a lawful product by relying on Central Hudson itself, which 
noted that "bans" had not previously been upheld and should be treated with "special care." ~ 
Central Hudson, 447 U.S. at 566 n.9 ("We review with special care regulations that entirely 
suppress commercial speech in order to pursue a non-speech related policy. In those 
circumstances, a ban on speech could screen from public view the underlying governmental 
policy. See Virginia Pharmacy Board, 425 U.S. at 780 n.8 (Stewart, J., concurring). Indeed 
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in recent years this Court has not approved a blanket han on commercial speech unless the 
expression is itself flawed in some way, either because it was deceptive or related to unlawful 
activity. "). Moreover, in her 44 Liquormart concurrence, Justice O'Connor applied a vigorous 
version of the Central Hudson test in concluding that less restrictive means than a price 
advertising ban could have been employed to effect the state's interest in promoting temperance. 
She identified in particular such less restrictive alternatives as imposing taxes and engaging in 
counterspeech. Both of these options would appear to be available here, as would a third: 
requiring the production of a safer product. The critical point is that, to succeed under C enttal 
Hudson, the government would have to be able to show not simply that a ban on advertising 
would reduce consumption, but that a ban on all advertising constitutes a "narrowly-tailored" 
means of reducing consumption. The evidentiary basis would have to be substantial, particularly 
when one considers that -- prior to the FDA regulations -- governmental attempts at reducing 
smoking through means other than banning speech have been relatively minimal. Moreover, the 
evidentiary basis would almost certainly have to be included in congressional fmdings and not 
put forth post-hoc for the first time in litigation. 

We note further that the regulations in the Resolution do not in fact effect a complete ban 
on tobacco advertising. For example, they would permit some advertising to be made available 
in some "adult" media, and, in those media, they would permit tobacco companies to engage in 
some image and color advertising. That gap in the restrictions, which permits promotional 
advertising, may undermine a claimed governmental interest in reducing consumption by new 
users. We note also that we are unaware of any evidence or even indication that the government 
has in fact concluded that a product ban would be unworkable (or that it would be desirable). 
The government may be hesitant to commit itself to a position that such a ban would be 
infeasible (particularly if it wishes to keep that regulatory option open). On the other hand, to 
the extent that the government in fact believes that a ban would be inappropriate because 
individuals should be able to choose to smoke if they wish to do so, a complete ban on 
advertising would be hard to justify. 

In sum, the rationale of existing caselaw would appear to be in great tension with the 
argument that the government may ban tobacco advertising without banning tobacco. At the 
same time, a ban on tobacco advertising has always been the paradigmatic test case of the 
commercial speech doctrine. Even Justice Blackmun, the earliest and strongest defender of the 
view that commercial speech should be entitled to full protection, suggested that tobacco 
advertising could be treated differently. See R.A.V. v. St. Paul. 505 U.S. 377, 415 (1992) 
(Blackmun, J. concurring). It is therefore possible that such a ban would be upheld, on the 
theory described above or on some other theory that is not apparent from the Court's prior 
decisions. Nevertheless, we are reluctant to recommend the adoption of sweeping regulations 
on the speculative possibility that the Court might create a tobacco exception to commercial 
speech doctrine, particularly when there is more solid doctrinal support for regulations that are 
tailored to restricting advertising that reaches those persons -- such as children -- who may not 
lawfully purchase the product. See. e.g., 44 Liqyormart, 116 S.Ct. at 1505 n.7; Florida Bar 
v, Went For It, 115 S.Ct. 2371, 2376 (1995) ("Under Central Hudson, the government may 
freely regnlate commercial speech that concerns unlawful activity or is misleading. "); Bolger v. 
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Young Drug Products Com, 463 U.S. 60, 69 (1983) (nThe State may also prohibit commercial 
speech related to illegal behavior. n); Central Hudson, 447 U.S. at 563-64 ("The government 
may ban '" '" .. commercial speech related to illegal activity." (citations omitted»; Pittsburgh 
Press Co. v. Pittsbumh Comm'n on Human Relations, 413 U.S. 376,388 (1973). Moreover, 
we emphasize that the risk of invalidation of a complete advertising ban would be almost certain 
in the absence of congressional fmdings that would support a conclusion that such a ban is an 
appropriately narrow means of reducing tobacco consumption. 

n. CONDfiITONALSTATUTE 

In this Section, we consider whether those speech restrictions in the Resolution that 
would be extremely vulnerable to constitutional challenge if imposed directly -- ,such as many 
of those that go beyond the existing FDA regulations -- may be saved by enacting a federal 
statute that "conditions 01 the receipt of some governmental benefit (such as certain kinds of 
nationwide tort immunity) on the agreement to abide by such speech restrictions. 

A federal starule that would make compliance with the advertising restrictions an express 
condition of receiving certain nationwide tort immunities -- such as nationwide immunity from 
punitive damages -- would be extremely vulnerable to constirutional challenge. Such legislation 
should be treated under the traditional unconstitutional conditions doctrine. Under that doctrine, 
the statute likely would be invalidated to the extent that it contains restrictions that could not be 
constitutionally imposed directly by statute. There would be no way in which a party could 
obtain the benefits contemplated in the proposed federal legislation without agreeing to refrain 
from expressing First Amendment rights. In this respect, the proposed legislation differs from 
the statute restricting lobbying activities by certain tax exempt organizations that was upheld in 
Taxation with Representation y. Regan, 461 U.S. 540 (1983), and is more like the statute 
prohibiting editorializing by recipients of public television grants that was struck down in F.C.C. 
v. League of Women Voters, 468 U.S. 364 (1984),l2 

We note, however, the unprecedented circumstances surrounding this agreement. The 
restrictions involve commercial speech, and they have not been made a condition of the 
manufacturers' right to sell their products. They have instead been made conditions of the 
manufacturers' receipt of extraordinary immunities from the liabilities that may be imposed 
under the existing common law legal regime. Moreover, as we have suggested in our 
substantive First Amendment analysis, restrictions on cigarette advenising have long been 
thought to constitute the test case for the commercial speech doctrine, and thus the product at 
issue may have some bearing on the constitutional analysis. Nevertheless, we are very doubtful 

" The Supreme Court adopted an extremely lenient approacb to conditioning First Amendment rights in 
Buckley v. Valeo, 424 U.S. 1 (1976). There, Ibe Court held tbst Ibe federal government could condition a 
presidential candidate's receipt of public campaign financing on bis agreement not to expend private funds for Ibe 
campaign. We doubt that this exceptional standard would be applicable here, particularly given that the purported 
condition would not facilitate additional speech in any respect. 
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that in the end these potentially distinguishing characteristics would suffice to spare from 
invalidation a federal statute that expressly conditioned tort immunities on sweeping advertising 
restriction. 

The constitutional analysis probably would not change if the statute merely conditioned 
the benefits on entry into specific consent decrees that contain the speech restrictions. To the 
extent that the statute would specifically reference the contents of the settlement agreements, it 
would, in effect, condition the relief from liability on the relinquishment of the manufacturers' 
First Amendment rights. In so doing, the statute would appear to impose an unconstitutional 
condition no less directly than if the government imposed the restrictions expressly. 

We note tbat there is little precedent that bears directly on this point. Although there are 
cases in which the government was found to have unconstitutionally conditioned the receipt of 
tax exemptions, public employment, and unemployment benefits on speech restrictions, there are 
few cases that involve legislation tied to settlement or other agreements between a government 
and a private party. We are skeptical, however, that a court would attribute much weight to the 
fact that the statute would reference litigation settlements. It was the representatives of state 
governments who conducted the negotiations and reached the settlement agreement, not the 
federal government. Thus, as one district court pointed out in rejecting the federal government's 
argument that federal restrictions on cable operators were justified as part of the quid pro quo 
of states' granting monopoly cable franchises, "the sovereign which purportedly provided the 
benefit to the [private parties] is not the same sovereign that placed the consideration on the 
benefit." Chesapeake and Potomac Tel, Co, v. United States. 830 F. Supp. 909 (B.D. Va. 
1993). By parity of reasoning, to the extent that the government is accorded more leeway in 
imposing speech restrictions as terms of settlement agreements (a proposition we consider 
below), there is a substantial argument that only the government involved in the settlement 
should so benefit from the relaxation of First Amendment scrutiny. 13 

m. CONSENT DECREES 

In this Section, we consider a different way in which the problematic speech restrictions 
in the Resolution might be "conditionally" imposed on tobacco manufacturers: by including such 
restrictions as terms in the contemplated state court consent decrees. A substantial argument can 
be made that the inclusion of such restrictions in the consent decrees should survive 
constitutional challenge, so long as the restrictions do not apply to non-parties and do not purport 
to restrict advertising in other states. Nevertheless, the only analogous precedent for upholding 
the inclusion of the restrictions in the decrees is distinguishable. For example, unlike the other 
cases we have examined, here the state governments are seeking the speech restrictions as a 
condition for dropping suits that the states themselves have initiated in order to impose economic 

" The constitutional analysis likely would differ, however. if a federal statute were to condition the receipt of 
immunity on manufacturers' resolution of state-initiated lawsuits, without requiring (either expressly or implicitly) 
that settlements of such lawsuits contain speech restrictions. 
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sanctions, not incident to a settlement resolving a suit brought by private parties against the 
states. Thus, although we believe that this approach has a significantly greater likelihood of 
success than the "conditional statute" alternative we discussed in Section n, nonetheless there 
still would be a substantial risk that courts would conclude that the "settlements" constitute little 
more than mechanisms by which the states have attempted to impose unconstitutional conditions 
upon the First Amendment rights of private parties. It is important to emphasize that none of 
these conclusions is free from doubt, and that the precedent directly bearing on these questions 
is sparse. 

A. 

Before proceeding to a consideration of the appropriate First Amendment analysis, it is 
important to set forth two threshold points. 

First, the Court has held that settlements ordinarily may not bind the legal rights of third 
parties. Cf. Martin v. Wilks, 490 U.S. 755 (1989). We therefore believe it very likely that a 
court would review those speech restrictions that would apply to non-parties under the ordinary 
rules that govern the direct imposition of speech restrictions. Moreover, it is unclear to us what 
legal basis a state court would have for entering settlement tenDS that apply to non-parties, such 
as the restrictions on vendor advertising. Accordingly, we assume below that the only 
restrictions to be included in consent decrees are those that would restrict the expression of 
parties to the decrees. 

Second, even if advertising restrictions that would otherwise violate the First Amendment 
may be included in state consent decrees, there remains a substantial question regarding the 
limits that the Constitution places on the territorial scope of state consent decrees containing such 
restrictions. While a state attorney general may be able to enforce a decree to preclude a 
tobacco company from advertising within the state in which the decree was entered, it is by no 
means clear that the same state attorney general would have the constitutional authority to 
enforce the decree to preclude a tobacco company from advertising in another state. The limits 
that the Constitution may place on the territorial scope of the decrees stem from dormant 
commerce clause concerns as well as principles of state comity. 14 

On this second point, the Supreme Court's recent decision in BMW v. Gore, 116 S.Ct. 
1589 (1996), sets forth the basic limiting principles. There, the Court considered whether an 
Alabama jury's verdict that imposed punitive damages on a multinational car manufacturer could 
be sustained against a due process challenge as an appropriate punishment for harms imposed 
nationwide. The Court concluded that the verdict could not be sustained on this ground. It 
explained that even though Congress could impose a nationwide rule that would subject a 
manufacturer to punitive damages for its wrongful conduct throughout the nation, "it is clear that 

14 As we discuss below, the extra-territorial scope of the restrictions may also lead a court to conclude thst tbeir 
inclusion in a state consent decree is invalid for First Amendment purpose •. 
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no single state could do so, or even impose its own policy choice on neighboring states. n 1£!.. 
at 1596-1597. The Court explained that this restriction on state power stemmed not only from 
the dormant commerce clause, but also from "the need to respect the interests of other states. " 
Id. It concluded that "it follows from these principles of state sovereignty and comity that a 
State may not impose economic sanctions on violators of its laws with the intent of changing the 
tortfeasor's lawful conduct in other states." Il!. In reaching that conclusion, the Court relied 
on a series of cases that set forth the general rule regarding the limits on one state's power to 
regulate beyond its borders. See. e,~., Healy y. Beer Institute, 491 U.S. 324,335-336 (1989) 
(the Constitution has a " special concern both with the maintenance of a national economic union 
unfettered by state-imposed limitations on interstate commerce and with the autonomy of the 
individual states within their respective spheres") (footnote omitted); Edgar y. MITE COlll., 457 
U.S. 624 (1982); Bigelow v. Virginia, 421 U.S. 809, 824 (1975) (striking down an advertising 
restriction and explaining that "[aJ State does not acquire power or supervision over the internal 
affairs of another state merely because the welfare and health of its own citizens may be affected 
when they travel to that State").ll . 

It is not clear whether the settlement context would substantially alter the state comity 
analysis that ~ sets forth. ~ concerned a state's imposition of a restriction on an 
"unwilling" company, rather than the enforcement of a restriction agreed to in the course of a 
settlement. A state may be freer to contract (or settle cases) on the condition that certain out-of­
state activity not occur. However, one state's attempt to preclude advertising in another state 
against the latter state's arguably will offend principles of state comity in a manner similar to 
one state's attempt \0 impose economic sanctions against a company for engaging in lawful 
behavior in another state. 

One solution might be for Congress expressly to authorize nationwide consent decrees 
entered into by individual states or a group of states, thereby abrogating comity limitations in 
a manner similar to Congress's waiver of dormant commerce clause limitations on states' 
authority to regulate interstate conduct. 16 However, even assuming Congress has the power 
to authorize such consent decrees, or to waive comity limitations generally, such a statute likely 
would implicate Congress directly in the speech restrictions contained in such decrees. An act 
of Congress that authorized one state to restrict advertising in another state might itself be 
subject to a substantial First Amendment challenge. Thus, a congressional waiver of comity 
limitations arguably would undermine a central purpose of the consent decrees, which is to 
establish legally enforceable advertising restrictions that the First Amendment would prevent 
Congress (or a state) from imposing directly by statute. 

" We do note. however, that a state may have an interest in the out-of-state business practices of a settling 
corporation. Whether that interest would suffice to permit a state court to enjoin out-of-state activity. or rather give 
rise to some other remedy (such as revocation of the corporate charter), is unclear. 

16 One mechanism for accomplishing this outcome would be for Congress to approve an interstate compact. 
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A better solution lies in restricting the scope of the consent decrees to accord with state 
boundary lines. As the proposed consent decrees would potentially be adopted in some 40 
states, such a territorial restriction may not in practical terms be of great consequence. That 
is particularly true given the First Amendment concerns that settlements involving restrictions 
on advertising would raise. Even if one assumes that states may in general seek to include terms 
in contracts or settlements that attempt to affect out-of-state activity, there are particular reasons 
to be skeptical that they may do so in order to restrict protected speech, 0:.. Bigelow, .sJillIl!,. 

B. 

We now address whether restrictions on speech that could not constitutionally be imposed 
directly or conditionally by statute nevertheless could be included in a settlement agreement or 
consent decree that would resolve pending state litigation between the state attorneys general and 
the tobacco companies. The Supreme Court has not directly addressed the proper standard for 
evaluating the constitutionality of settlements with the government that purport to preclude 
private parties from exercising their First Amendment rights. Among the few lower federal 
court cases that have considered the question, two basic approaches have emerged. 17 

Some courts have approached the problem as one that implicates only the general doctrine 
of waiver of constitutional rights that the Supreme Court established in Johnson v. Zerbst, 304 
U.S. 458 (1938). Relying on Zerbst, these cases have held that individuals may settle litigation 
with the government by agreeing to refrain from exercising First Amendment rights so long as 
they do so in a knowing, intelligent, and voluntary manner. ~ Wilkicki y. Brady, 882 F. 
Supp. 1227, 1232 (D.R.I. 1995) (noting the two approaches). In applying this test, these courts 
have focused primarily on whether the purported waiver was clear and whether the parties were 
of equal bargaining power and engaged in genuine, arms-length negotiations. ~ Miami 
Telecommunications. Inc. y, City of Miami, 743 F.Supp. 1573, 1578 (S.D. Fla. 1990) 
(invalidating agreement after characterizing it as a "contract of adhesion"). 

Other courts have considered whether some' agreements that would meet the Johnson 
standard should nonetheless be prohibited. Drawing on the unconstitutional conditions doctrine, 
and the Supreme Court's analysis of the waiver of claims under 42 U.S,C. § 1983, ~ Newton 
v. Rumery, 480 U.S. 386 (1987), these courts have considered three related factors in addition 
to voluntariness: the legitimacy of the government's interest in requesting that the right be 
waived; the nexus between the right and the underlying litigation; and the public policies 
pertaining to the right involved (as they relate both to the public generally and to the individual 
purporting to effect the waiver). See. e.g., Leonard v. Clark, 12 F.3d 885 (9th Cir. 1994) 
(applying Newton standard); Davies v. Grossmont Union High School, 930 F.2d 1390 (9th Cir. 
1991) (same); Louisiana Pacific CO!;poration v. 'R!lOZer Materials & Sruyices, 842 F. Supp. 
1243, 1253 (E,D. Ca. 1994) (applying unconstitutional conditions analysis). 

17 Although the consent decrees at issue here would be entered in state court, federal law determines the 
standard for determining the propriety of the waiver of a federal constitutional right. See Brookhart v. Janis, 384 
U.S. 1,4 (1966). 
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We believe that the Supreme Court would be likely to apply the latter, more exacting 
standard. When a person waives a constitutional right in the context of a settlement, he or she 
does so in order to receive a benefit from the opposing side. Settlement with the government 
raises the concern that the government may be misusing the settlement context to achieve 
indirectly what it could not impose directly. This abuse can occur in one of two ways. Either 
the government may use its unequal bargaining power to coerce the relinquishment of the right, 
see. e.g., Miami Telecommunications. Inc., 743 F.Supp. at 1578 (discussing unequal 
bargaining), or it may use the settlement context to bargain for the surrender of constitutional 
rights that are unrelated to a legitimate interest regarding the underlying litigation, See. e. g., 
Nollan v. California Coastal Commission, 483 U.S. 825, 837 (1987) ("The evident constitutional 
propriety disappears . . . if the condition substituted for the prohibition utterly fails to further 
the end advanced as the justification for the prohibition. "); Louisiana Pacific COJl!Oration v. 
Beazer Materials & Services, 842 F. Supp. 1243, 1253 (E.D. Ca. 1994) ("the litigation context 
may be given its full, but not undue weight, by permitting offers of waiver of judicial process 
as a condition of settlement when the waiver is rationally and fairly related to both a legitimate 
government interest and to the benefit conferred"). While the Zerbst voluntariness test addresses 
the coercion concerns, it does not protect against the inclusion of extraneous considerations. 
Indeed, in Newton -" the Supreme Court case most closely on point -- Justice O'Connor (in her 
controlling opinion) declined to adopt a pure voluntariness test for reviewing agreements to 
waive § 1983 claims in return for governmental promises not to prosecute, largely because of 
her concern about the potential for intrusion of "extraneous considerations" into the bargaining 
process. 480 U.S. at 399, 400 (O'Connor, r., concurring in part and concurring in the 
judgment) ("By introducing extraneous considerations into the criminal process the legitimacy 
of that process may be compromised. "). IS 

Our analysis of how the more exacting standard might apply is informed by two appellate 
courts cases from the Ninth CirCuit, Davies v. Grossmont Union High School. 930 F.2d 1390 
(9th Cir. 1991) and Leonard v. Clark, 12 F.3d 885 (9th Cir. 1994). 

Dayies, the sole case that we have found in which a federal court has struck down on 
public policy grounds a settlement in which a party agreed to waive First Amendment rights, 
concerned the enforceability of a consent decree in which the school district agreed to pay 
Davies $39,000 in return for his dismissal of the case and his promise not to seek employment 
with the district. Over a year later, Davies ran for election to the school board and won. The 
district court held Davies in contempt for violating the agreement not to seek office. The court 
of appeals held that the settlement was unenforceable because it violated public policy, even 
though Davies had knowingly and voluntarily waived his right to seek elective office. Applying 
the standard described in Newton, the court of appeals concluded that the school district had no 
legitimate interest in prohibiting Davies from running for office. Aside from the district's 
interest in terminating litigation (which is present in every settlement agreement), the only 

III We note, however, that Newton involved concerns about protecting the integrity of the criminal proccss that 
are not implicated here. There may be less reason to fear the intrusion of extraneous considerations when, as here. 
bargaining takes place outside the context of criminal prosecutions. 
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interest advanced by the district was its interest in avoiding the hann to its constituents that 
would result from Davies' participation in the operation of the district as an elected school board 
member. The court rejected the legitimacy of this interest, noting that it ran contrary to the very 
foundation of democratic government. The court further noted that there was no nexus between 
the right being waived and the underlying litigation. "A legitimate reason will almost always 
involve a close nexus -- a tight fit-- between the specific interest the government seeks to 
advance in the dispute underlying the litigation involved and a specific right waived." Davies, 
930 F.2d at 1399. 

Leonard involved a union's collective bargaining agreement with the city that employed 
members of the bargaining unit, Article V of which provided that in the event of "any legislative 
issues specifically endorsed or sponsored by the [union] that result[s] in action by the state 
legislature and which result[s] in any new economic or benefit improvement causing increased 
payroll costs to the city beyond those stipulated [in the contract], such costs shall be charged 
against applicable salary agreements whenever the changes become effective." 12 F.3d at 886. 
The union challenged, on First Amendment grounds, the enforceability of Article V's restriction 
on the union's right to "endorseD or sponsorD" certain legislative initiatives. The district court 
held that the union had waived its First Amendment rights by entering into the agreement. The 
court of appeals affrrmed. 

After fmding that the union had knowingly and intelligently waived its First Amendment 
rights and that the agreement "resulted from the give and take of negotiations between parties 
of relatively equal bargaining strength," the court found that the agreement was "narrowly 
tailored" to achieve legitimate governmental interests more significant than the interest in 
securing private settlements generally. First, the court noted that the public interest in the 
fmality of collective bargaining agreements was stronger than that of enforcing ordinary private 
settlements and weighed in favor enforcement. Second, the court noted that the public interest 
in the finality of a compensation package between a city and its employees provided additional 
support for enforcement. Although the court recognized the public policy in favor of the union's 
unfettered ability to present its views to the state legislature, it concluded that this policy was 
insufficient to compel nonenforcement in light of the tailored nature of the speech restrictions: 

Were Article Va complete ban on all union political speech, we might well hold that the 
public interest in allowing and hearing such speech outweighs the public interests in 
enforcing the waiver. 

However, Article V ... only penalizes (a) endorsements of (b) payroll­
increasing legislation (c) enacted by the state legislature. Article V is thus 
narrowly tailored to achieve the city's goal of budgetary predictability. 

12 F.3d at 891. The court of appeals added that the narrowly tailored nature of the restrictions 
ensured the "close nexus" that was lacking in Dayies. Id. at 892 n.lO. 

It is a close and difficult question whether consent decrees containing speech restrictions 
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in the Resolution should pass constitutional muster, even if the restrictions would not satisfy the 
Central Hudson standard if imposed directly (a question considered in Section I). Although 
lower courts have divided on the standards to be applied in examining waivers of First 
Amendment rights in settlements, all have agreed that some such waivers are enfom:able. These 
cases strongly suggest that there is no per se bar to settlements involving conditions that would 
violate the First Amendment if imposed directly. 

It is arguable that here, as in Leonard, the restrictions are sufficiently tailored to a 
legitimate governmental interest to be upheld as pennissible tenns of a settlement. In the 
underlying litigation, the state attorneys general are seeking the recovery of costs associated with 
the adverse health effects of smoking. The reduction of smoking through the reduction in 
advertising would, of course, reduce such health costs in the future. It could therefore be argued 
that the advertising restrictions are sufficiently related to the underlying litigation, in a similar 
manner that the restrictions in Leonard were tailored to the underlying collective bargaining 
agreement. In each instance, the government has requested speech restrictions that are intended 
to reinforce the other tenns of the underlying agreement. In Leonard, the government asked for 
the restrictions in order to preserve a fixed salary package for municipal employees. Here, the 
states would be seeking the restrictions in order to contain state medicaid liability. Thus, even 
if the restrictions might not survive Central Hudson if imposed directly, some precedent suggests 
they may survive as tenns of state consent decrees. 

In addition, as we have noted in our discussions of the constitutionality of federal 
legislation that would impose advertising restrictions directly or conditionally, the tobacco 
settlement arguably presents a special First Amendment context. Courts may be more 
sympathetic to pennitting companies to bargain away advertising rights for economic gains than 
they would be to pennitting them to bargain away non-commercial speech rights. What is more, 
the arguably unique concerns posed by tobacco advertising may lead courts to uphold restrictions 
that the companies have adopted themselves as part of a resolution of substantial litigation risks. 

'The consent decrees will have been the consequence of intensive negotiations between two wen­
funded, powerful parties, each of whom had the benefit of able counsel. The bargaining process 
therefore might not raise suspicions under the voluntariness tests that courts have applied.'9 

We caution, however, that neither Davies nor uanard, nor any other case that we have 
found, provides a direct analogy to the circumstances presented by the agreement at issue here. 
In Dayies, the government was the defendant and sought the speech restriction in return for the 

19 We note, however, that the Resolution apparently contemplates federal legislation that would provide great 
incentives for manufactureTB to enter into state consent decrees. For example, the Resolution could be read to 
contemplate legislation that would require distributors to refrain from distributing products manufactured by nOD­

settling tobacco companies in order to obtain immunity from certain types of liability. Resolution at 29. Depending 
on how effective an incentive that provision proves to be for distributors, the statute may significantly reduce the 
distribution stream of non-settling parties. It therefore is possible that tobacco companies would argue that their 
decision to settle Was less than fully voluntary. This concern may be mitigated by the fact that the manufacturers 
could indemnify distributors' against such liability. 
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Leonard, the speech restriction was part of an agreement that was reached in the context of 
collective bargaining, and applied only to certain potential union speech that would have had the 
specific purpose and effect of directly affecting the agreed-upon terms benefits packages in the 
collective bargaining agreement. Thus, neither case casts direct light on the analySis that should 
apply when, as here, the government is the plaintiff and the individual is being asked to 
relinquish First Amendment rights in order to have the government cease litigation that the 
government has itself initiated. 

Where the government is the plaintiff,20 a court may be less inclined to apply the 
standard used in Davies or Leonard. There is a substantial risk that a court would conclude that 
the "settlements" are in fact simply instances in which the government has brought its substantial 
power to bear on a private party in order to exact impermissible concessions. Courts might 
therefore analyze the contemplated settlements under the straight unconstitutional conditions 
rubric, considered above in Section ll. 

That the speech restrictions in question are broad in scope and indefinite in duration adds 
to our concern. One might argue that there is a substantial public interest in the receipt of the 
advertising that would be barred by the decree. If all the restrictions that went beyond the FDA 
regulations were to be included in the decrees, they would constitute sweeping restrictions on 
truthful nonmisleading advertising. A court may be concerned by an agreement that effectively 
purports to impose a broad-based, legally enforceable restriction on the ability of a private party 
to provide the public with information regarding consumer choices. 2l 

Finally, to the extent the restrictions apply out of state, it would be difficult to argue that 
they are closely related to a legitimate state interest in the underlying litigation. Accordingly, 
they could be subject to substantial challenge, such as in Dayjes. Cf. Bigelow v. Virginia, 421 
U.S. 809, 823-824 (1975) (striking down an abortion advertising restriction and noting that one 
state may not regulate advertising in another state). We therefore would recommend that if the 
speech restrictions are included in the consent decrees, they be tailored to accord with state 
boundaries. 

'" In none of the other cases that we have reviewed was the government the plaintiff in an action that was 
eventually settled. Although in Newton the government was bringing a criminal prosecution. the Court did not 
consider the settlemen, as one that required the relinquishment of expressive rights. 

" It is unclear. however, to what extent third parties seeking the information precluded by the agreement could 
challenge the settlemenls. cr. Virginia Phannacy (noting that third-party challenges are pennissible. only when a 
willing speaker exists). 
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FREEDOM TO ADVERTISE COALITION 

The Honorable Elena Kagan 
Deputy Assistant to the President 

for Domestic Policy 
The White House 
2nd Floor, West Wing 
Washington, D.C. 20500 

July 3, 1997 

Re: Request to Appear Before Tobacco Settlement Review 
Panels on Regulatory and Legal Issues 

Dear Ms. Kagan: 

I understand that you have been appointed to chair two of the four 
panels of the Administration's task force to review the tobacco settlement. The 
Freedom to Advertise Coalition, representing a broad cross-section of 
advertising, publishing and media interests, requests the opportunity to appear 

Outdoor Advertising before the review panels on regulatory and legal issues. The Coalition strongly 
Association of America (OAAA) supports the effort to reduce tobacco use by children. We believe, however, 
1850 M Street, NW h th d .. . . db hi' . F' 
Suite 1040 t at e a vertlsmg restnctlOns propose y t e sett ement ralse senous trst 
Washington, DC 20036 Amendment issues regarding the protection of truthful commercial speech, and 
(202) 833·5566 Id d d fi "1 .. th I I d 

Point-of-Purchase 
Advertising Institute (POPAI) 
1660 L Street. NW 
10th Floor 
Washington, DC 20036 
(202) 530-3000 

cou set a angerous prece ent or simi ar restnctlOns on 0 er ega pro ucts 
and services. 

The tobacco settlement imposes sweeping restrictions on every tobacco 
advertising media. If adopted by the Congress and approved by the President, 
the restrictions will constitute the broadest advertising censorship ever 
proposed by the federal government. As such, legislation which included the 
restrictions would likely fail a court challenge under the test set forth for 
commercial speech regulation in Central Hudson Gas & Electric Corv, v. 
Publjc Servjce Comm'n, 447 U.S. 557 (1980) and other cases. 
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The Honorable Elena Kagan 
July 3, 1997 
Page 2 

To be sure, any private organization may voluntarily relinquish its advertising rights 
without running afoul of the First Amendment. If the proposed advertising restrictions are truly 
voluntary, and are to be contained solely in private contracts and consent decrees, no precedent 
would be set for similar restrictions on other products and services. If Congress mandates 
advertising restrictions through the enactment oflaw, however, that enactment clearly implicates 
the First Amendment. Indeed, the First Amendment says that "Congress shall make no law 
abridging the freedom of speech .... " 

If permitted to appear before your panels, the Freedom to Advertise Coalition will (I) 
describe the breadth and potential effect of the proposed advertising restrictions; (2) encourage 
the Administration to recommend to Congress that the advertising restrictions not be included in 
legislation; and (3) describe the First Amendment implications raised by the restrictions if they 
are included in legislation. 

The Freedom to Advertise Coalition was formed in 1987 out of concern for the right to 
truthfully and nondeceptively advertise all legal products and services. The Coalition's members 
include the American Advertising Federation, the American Association of Advertising 
Agencies, the Association of National Advertisers, the Direct Marketing Association, the 
Magazine Publishers of America, the Outdoor Advertising Association of America, and the 
Point-of-Purchase Advertising Institute. 

We would welcome the opportunity to contribute to your deliberations. 

714-
John Fithian, Counsel 
Freedom to Advertise Coalition 

Patton Boggs, L.L.P. 
2550 M St., NW 
Washington, D.C. 20037 
(202) 457-5607 
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Washington, DC 20001 
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Magazine Publishers 
of America (MPA) 
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Suite 610 

FREEDOM TO ADVERTISE COALITION 

August 8, 1997 

The Honorable Donna E. Shalala 
Secretary of Health and Human Services 
Department of Health and Human Services 
200 Independence Avenue, S.W. 
Washington, D.C. 20201 

The Honorable Bruce N. Reed 
Assistant to the President for Domestic Policy 
The White House 
2nd Floor, West Wing 
Washington, D.C. 20500 

Dear Secretary Shalala and Mr. Reed: 

Washington, DC 20036 Thank you for involving us in the Administration's review of the proposed 
(202) 296-7277 tobacco settlement. As we discussed at our meeting, we share the goal of reducing 
Outdoor Advertising underage tobacco use, but are concerned wjth the First Amendment implications of 
Association of America (OAAA) codif'ying the settlement's advertising restrictions. In particular, the federal 
1850 M Street NW f' h d d .. . . Id d d 
Suite 1040 ' etfactment 0 t e propose a vertlslllg restrictIOns WOII set aangerous prece ent 
Washington, DC 20036 for similar measures involving other legal products and services. 
(202) 833-5566 

Point-of-Purchase 
Advertising Institute (POPAI) 
1660 L Street, NW 
10th Floor 
Washington, DC 20036 
(202) 530-3000 

Indeed, numerous officials and scholarly commentators also have voiced this 
concern. For instance, at a recent Senate Judiciary Committee hearing, Harvard Law 
School Professor Lawrence Tribe opined that "the proposed restrictions on tobacco 
advertising would raise very serious First Amendment implications if they were to be 
enacted III law by Congress." Likewise, civil liberties scholar Rodney Smolla of the 
MarsTiall-Wythe School of Law at The College of William & Mary has sUrtedthat 
"codification of the advertising provisions of the agreement would tum a voluntary, 
self-imposed restriction by the tobacco industry into an act of Congress, triggering 
the protections of the Fjrst Amendment." 

Similarly, Senator Patrick Leahy, the ranking Democrat on the Judiciary 
Committee, commented at a hearing that "if we put a government-imposed 
restriction, then we've got a real problem, a First Amendment problem on 
commercial free speech." In fact, Attorney General Michael Moore of Mississippi at 
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a recent Senate Commerce Committee hearing stated that "if you passed it [the advertising 
restrictions 1 in Congress, it might get struck down on First Amendment challenges." 

By comparison, any private individual or organization voluntaril rna relin uish its 
advertising rights without running afoul 0 t e First Amendment. As Congress begins to 
consider legislation, and as the contours ofthe ro os . tocol contract a reement 
become ev! ent, we ook forward to working with yon to ensure that the important health policy 
goals can be achieved without violatin the First Amendment. Thank you again for your 
cons! eratlOn, 

cc: Ms. Margaret Jane Porter 
Ms. Judy Wilkenfeld 
Mr. James O'Hara III 

J hn Fithian, Counsel 
Freedom to Advertise Coalition 

Patton Boggs, L.L.P. 
2550 M St., NW 
Washington, D.C. 20037 
(202) 457-5607 
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